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Income Tax Claims Against 
Transferred Assets 


By Epwarp McCartny, Jr.* 


ECTION 280 of the Revenue Act of 1926 is some- 
thing new in internal revenue legislation. It is a 
provision for enforcing the liability of a transferee 

of property for the unpaid income taxes of a transferor, 
also the liability of a fiduciary under Section 3467, Re- 
vised Statutes, in respect of income taxes. There also 
is a similar provision in Section 316 
with respect to estate taxes. 

This article will attempt to de- 
scribe Section 280 and explain what 
appears to have been the purpose of 
Congress in enacting it, to outline in 
a general way what probably will be 
the Bureau procedure under it, and, 
without attempting to define the lia- 
bility of a transferee, we shall point 
out some questions regarding such 
liability which have arisen in the 
past, concluding with a reference to 
the objections and difficulties with 
respect to the new provisions which 
may present themselves in the fu- 
ture. In view of the express lien 
on the gross estate given by Section 
315, the question as to estate taxes 
will be somewhat different. Section 
316 will not be discussed here, al- 
though much of what is said will 
apply equally to the liability under 








that section with respect .to estate 
taxes. 

Prior to the enactment of the Revenue Act of 1926, 
there were a number of situations in which the Govern- 
ment’s right to proceed summarily with the collection 
of unpaid taxes was barred by a transfer of a tax- 
payer’s property prior to assessment, notice and de- 
mand. A transfer of property after the assessment is 
received by the collector and notice and demand have 
issued would not of itself defeat the Government's lien 
under Section 3186, Revised Statutes, nor, it would 
seem, its right to distraint upon the particular property 
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(Section 3188, R. S., and C. D. 1144, 5 C. B. 239). But, 
where transfer occurred prior to assessment, summary 
process was blocked. For example, the Department held 
that where a corporation dissolved and distributed all 
of its assets prior to the time the list carrying an assess- 
ment of additional tax against the corporation came 
into the hands of the collector, the 
tax was not collectible upon notice 
-and demand followed by distraint, 
but might be recovered only by 
means of a suit instituted against the 
stockholders or other persons who 
had received the corporation’s assets, 
except bona fide purchasers for 
valuable consideration and creditors 
(O. D. 769, 4 C. B. 324) ; also that 
the property of one spouse was not 
subject to distraint to enforce pay- 
ment of an income tax obligation of 
the other spouse unless there had 
been a transfer of property from 
one to the other after the tax had 
been assessed and demand made for 
payment (O. D. 1056, 5 C. B. 239). 
In addition to the defense avail- 
able to the transferee as such, in 
court he might raise the same de- 
fenses against the Government’s tax 
claim that the taxpayer might have 
raised, provided, of course, there had 
been no previous judgment against 
the taxpayer. Assessment against the taxpayer is not 
conclusive but only prima facie evidence of the amount 
of tax due (United States v. Rindskopf, 105 U. S. 418; 
Fidelity & Columbia Trust Co. v. Lucas, 7 Fed. (2d) 
149). This impediment to summary collection of the 
Government’s tax claim has often furnished one of the 
grounds for compromising the tax; perhaps not the 


sole ground in any case, but an effective one among 
others. 


To expedite collection of taxes in this class of cases, 
Section 280 was incorporated in the Revenue Act of 
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1926. It provides that the liability at law or in equity 
of a transferee of the property of taxpayer by reason 
of such transfer may be enforced against the transferee 
in the same manner as the taxpayer’s liability for a 
deficiency is enforced under other sections of the Act; 
that is, by 60-day notice to the transferee with oppor- 


tunity to petition the Board of Tax Appeals. The 
section reads as follows: 


Sec. 280. (a) The amounts of the following liabilities 
shall, except as hereinafter in this section provided, be as- 
sessed, collected, and paid in the same manner and subject 
to the same provisions and limitations as in the case of a 
deficiency in a tax imposed by this title (including the pro- 
visions in case of delinquency in payment after notice and 
demand, the provisions authorizing distraint and proceed- 
ings in court for collection, and the provisions prohibiting 
claims and suits for refunds): 

(1) The liability at law or in equity, of a transferee of 
property of a taxpayer, in respect of the tax (including in- 
terest, additional amounts, and additions to the tax provided 
by law) imposed upon the taxpayer by this title or by any 
prior income, excess-profits, or war-profits tax Act. 

(2) The liability of a fiduciary under Section 3467 of the 
Revised Statutes in respect of the payment of any such tax 
from the estate of the taxpayer. Any such liability may be 
either as to the amount of tax shown on the return or as 
to any deficiency in tax. 

(b) The period of limitation for assessment of any such 
liability of a transferee or fiduciary shall be as follows: 

_ (1) Within one year after the expiration of the period of 
limitation for assessment against the taxpayer; or 

(2) If the period of limitation for assessment against the 
taxpayer expired before the enactment of this Act’ but as- 
sessment against the taxpayer was made within such period— 
then within six years after the making of such assessment 
against the taxpayer, but in no case later than one year 
after the enactment of this Act. 

(3) If a court proceeding against the taxpayer for the 
collection of the tax has been begun within either of the 
above periods—then within one year after return of execu- 
tion in such proceeding. 

(c) For the purposes of this section, if the taxpayer is 
deceased, or in the case of a corporation, has terminated its 
existence, the period of limitation for assessment against 
the taxpayer shall be the period that would be in effect had 
the death or termination of existence not occurred. 

(d) The running of the period of limitation upon the as- 
sessment of the liability of a transferee or fiduciary shall, 
after the mailing of the notice under subdivision (a) of 
Section 274 to the transferee of fiduciary, be suspended for 
the period during which the Commissioner is prohibited 
from making the assessment in respect of the liability of the 
transferee or fiduciary, and for 60 days thereafter. 

(e) This section shall not apply to any suit or other pro- 
ceeding for the enforcement of the liability of a transferee 
4 fiduciary pending at the time of the enactment of this 

ct. 

(f) As used in this section, the term “transferee” in- 
cludes heir, legatee, devisee, and distributee. 


Is a Purchaser Included? 


The question has frequently been asked, does the 
term “transferee” include a purchaser? The term is 
only partially defined in the Act, subdivision (f) pro- 
viding that “the term ‘transferee’ includes heir, legatee, 
devisee, and distributee.” In addition to these the 
term “transferee” is commonly understood to include 
a purchaser, since a transfer is any act by which the 
owner of a thing delivers or conveys it to another with 
intent to pass his right therein (Bouviers Law Dict., 
Rawles Rev.). In view of the provision of subdivision 
(b) of Section 2, that “the terms ‘includes’ and ‘in- 
cluding’ when used in a definition contained in this 
Act shall not be deemed to exclude other things other- 
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wise within the meaning of the term defined,” and 
since a purchaser is otherwise within the meaning of 
the term “transferee,” it would seem that purchasers 
are subject to the provisions of Section 280. This does 
not mean, of course, that a bona fide purchaser for 
valuable consideration would be liable for the unpaid 
tax of his vendor, but it does mean that a purchaser 
is subject to be cited in effect to show why he is not 
liable, being forced to assume the burden of proving 
that he is in fact a bona fide purchaser for a valuable 
consideration. 


The purpose of this new provision was thus explained 
by the House Conferees (House Report 356, 69 Cong., 
1st Session) ; 


The amendment covers a number of situations in which 
by reason of the fact that the assets of the taxpayer have 
been disposed of in whole or in part the Government can 
not successfully distrain or otherwise collect the full 
amount of the tax originally returned or found due as a 
deficiency. For example: 

(1) Corporation A may distribute its assets to its share- 
holders and thereupon either dissolve or continue undis- 
solved. 

(2) Corporation A may sell its assets to corporation B 
for a fair consideration either in cash or property or in 
stock of B. The proceeds are transmitted directly by cor- 
poration B to the shareholders of corporation A or in- 
directly to them through corporation A. Corporation A 
thereupon either dissolves or continues undissolved. 

(3) Corporation A may reorganize into a partnership. 

(4) Corporation A may reorganize into corporation B by 
a mere change of name or state of incorporation or by an 
amendment of the financial provisions of its charter. 

(5) Corporation A may impair its capital but have what 
are in effect distributed assets in the form of unpaid sub- 
scriptions of its shareholders. 

(6) A husband may make a gift of whole or part of his 
property to his wife. 

(7) Personal property of a decedent may be transferred 
to the beneficiaries without prior settlement of income taxes 
accruing during the life of the decedent or during the 
administration of his estate. 

(8) A decedent’s estate with a claim for unpaid income 
taxes accruing during the life of the decedent may be com- 
en of real estate and pass directly by descent to the 

eirs. 

By reason of the trust fund doctrine and various state 
statutory provisions the transferee of assets of an insolvent 
transferor is ordinarily liable for the accrued and unpaid 
taxes of the transferor. The amount of such liability is not 
in excess of the assets received and the transferee has a 
right of recoupment against other transferees of the assets 
of the same taxpayer, if the transferee is held liable in ex- 
cess of his pro rata share of the tax liability of the trans- 
feror. Regardless of insolvency the same doctrine applies 
in case of the transfer of assets of a taxpayer who has died 
since the transfer or in the case of a corporation that has 
since the transfer dissolved or otherwise terminated its 
existence without making adequate provision for tax lia- 
bilities. Proceedings against the transferee are ordinarily 
had in equity, though if the taxpayer is still in existence, an 
unsatisfied return of execution must be had against him and 
a creditor’s bill brought to satisfy the judgment. Swan Land 
& Cattle Co. v. Frank (148 U. S. 603). 

Without in any way changing the extent of such liability 
of the transferee under existing law, the amendment en- 
forces such liability (whether in respect of the tax as 
originally returned by the taxpayer or a deficiency therein) 
in the same manner as liability for a tax deficiency is en- 
forced; that is, notice by the Commissioner to the trans- 
feree and opportunity either to pay and sue for refund or 
else to proceed before the Board of Tax Appeals, with 
review by the courts. Such a proceeding is in lieu of the 
present equity proceeding and is exclusive, save that, of 
course, in a proper case, a tax lien upon the assets arising 
prior to their transfer may be enforced against the trans- 
feree by distraint, or in case of real estate by a proceeding 
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in equity. In the case where the taxpayer remains in exist- 
ence after the transfer, an unsatisfied return of a distraint 
warrant, issued in pursuance of an assessment lawfully 
made after a deficiency letter has been mailed to the tax- 
payer, would suffice in lieu of an unsatisfied execution to 
establish the liability of the taxpayer. 

In view of the above situation it will be seen that the 
amendment makes the procedure for the collection of the 
amount of the liability of transferees conform to the proce- 
dure for the collection of taxes. The amendment thereby 
substitutes the specialized and more expeditious procedure 
of the Board for that of the district courts in equity and 
will develop through the board a uniformity of precedents 
in lieu of the present rather vague principles of law gov- 
erning the liability of a transferee for unpaid taxes of a 
transferor. 


*x* * * 


The principles of the section are also applicable for the 
enforcement of the tort liability of fiduciaries under Section 
3467 of the Revised Statutes, for distribution of an estate 
within their control without making adequate provision for 
payment of taxes due the Government. 


In order to carry out the provisions of Section 280 
there has been established in Rules and Regulations 
Section of the Bureau of Internal Revenue a unit 
charged with ascertaining when and what transferees 
are liable for unpaid income taxes of transferors. It 
will be one of the duties of this new unit to com- 
municate with such transferees and to inform them of 
the proposed liability. When the Bureau learns that a 
taxpayer with unpaid tax liability has made a transfer 
of his property without leaving an amount sufficient 
to pay his tax, inquiry will institute, usually through 
the field offices, to determine the circumstances of the 
transfer. If the Bureau is satisfied after inquiry that 
the transfer was not bona fide and for sufficient con- 
sideration, notice will be issued to the transferee pro- 
posing assessment against him of the amount of the 
transferor’s unpaid tax. It is not known whether it 
will be the purpose of the Bureau in all cases to give 
the transferee the usual preliminary 30-day notice, as 
in the ordinary case of a deficiency, before issuing the 
final 60-day notice, but it would seem that this should 
be done in every case where the transferee has had 
no previous hearing in the Bureau. Apparently it is not 
the present policy of the Bureau to force anyone to 
trial in the Board of Tax Appeals in a case where the 
proposed deficiency can be convincingly shown to be 
erroneous. To carry out this policy there was estab- 
lished a conference room at the “sixty day files” in 
Treasury Annex No. 1, where conferences are granted 
within the 60-day period in those cases in which there 
has been no previous hearing in the Income Tax Unit. 
Therefore, if the Bureau for any reason should find it 
impracticable to issue the preliminary 30-day letter to 
the transferee, it is probable in any event that the 
transferee will be given an opportunity to be heard 
in the Bureau before being forced to file a petition 
with the Board, or at least before going to trial. For 
example, the Bureau may send a notice to a supposed 
transferee on the strength of an inaccurate report 
made by a field representative. In such a case, if the 
transferee can show the Bureau by clear and convincing 
evidence that he received no property, or that he is a 
bona fide purchaser, the 60-day notice will no doubt 
be withdrawn or cancelled. 

If the Bureau is not satisfied that the transfer was 
bona fide and for sufficient consideration, the transferee 
will be left to prove his non-liability in the Board of 
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Tax Appeals. As in the case of the ordinary notice 
of deficiency, the transferee will have sixty days from 
the mailing of the 60-day notice in which to file a peti- 
tion with the Board, contesting the tax on the merits 
and alleging facts, if any, to show that he is not liable 
for the amount at law or in equity. These issues will 
be tried in the regular way, the burden of proof being 
upon the transferee. If the transferee does not care 
to try his case in the Board he has the same right as 
the taxpayer to pay the tax and sue for refund. Every 
such payment should be made under protest and duress 
to safeguard the common law right of suing the col- 
lector for money had and received, despite the provi- 
sion of Section 3226, Revised Statutes, doing away 
with the necessity for protest. 

The probability is that a large number of offers in 
compromise recently under consideration in the office 
of General Counsel in which the sole or principal 
ground for compromise is the Government’s inability 
to distrain upon transferred assets will now be for- 
warded to Rules and Regulations Section for issuance 
of 60-day notices addressed to the transferees. It is 
in these pending compromise cases that the immediate 
effect of Section 280 will first be felt. All such com- 
promise cases may not be disposed of by the General 
Counsel under the new procedure of Section 280, for, 
although the Government need no longer go into court 
as plaintiff with the burden of proof but may force 
the taxpayer to assume the burden of proof in the 
Board of Tax Appeals or in court, there still remains 
the question of the liability under substantive law, and 
this may still furnish ground for compromising the 
Government’s claim. Such compromises will probably 
be few, however. 


Liability Not Defined in Statute 


The liability of a transferee for the unpaid taxes 
of a transferor is not defined in the Act, but it is 
assumed to exist and rest upon “rather vague princi- 
ples of law.” This opens a wide field for discussion 
as to what are the principles referred to—a field which 
the present article will not attempt to cover. Of the 
eight illustrations given in the House Report above 
quoted, it would seem that the first five cases enu- 
merated would involve application of the “trust fund” 
doctrine; the sixth case enumerated, that of a transfer 
between husband and wife, would involve the applica- 
tion of the principles governing the voiding of fraud- 
ulent conveyances; and the last two cases would re- 
quire the application of the various rules of law govern- 
ing claims against decedent’s estates. In all these cases 
the Government’s remedy, before enactment of the 
Revenue Act of 1926, would ordinarily be by means 
of creditor’s bill in equity, in the absence of other local 
statutory provisions, except that a claim against a fidu- 
ciary under Section 3467, R. S., could be enforced by 
action at law. We cannot enter here into a discussion. 
of these branches of law. It may be observed, how- 
ever, that in the ordinary case the transferee’s liability 
would be limited to the particular property transferred, 
which he might give up or return, or if the property 
had been converted by the transferee his liability would 
be limited to the value of the property when acquired 
by him. Frequently the transferee will be liable at law 


by reason of having contracted to assume the liabilities 
of the transferor. 
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In any determination of the liability of a transferee 
the first inquiry would have’to be the primary liability 
of the taxable person, for if there were no primary 
liability there could be no secondary liability, unless the 
Government’s right is against the income rather than 
against the taxpayer personally. It might be correct 
to say that the cases of greatest difficulty have been 
those in which the primary liability was not so clear. 
The cases which have been decided recently show that 
the question most frequently raised is whether there 
can be a liability where the taxable person died or 
dissolved before the enactment of the taxing statute. 


Retroactive Effect 


The retroactive effect has been held to be exactly the 
same as if the statute was enacted at the prior date 
to which it relates. Brady v. Anderson, (C. C. A.) 240 
Fed. 665; U. S. v. McHatton, (D. C.) 266 Fed. 602; 
Updike v. U. S., (C. C. A.) 8 Fed. (2d) 913. In the 
two last cases the court held the Government had an 
“inchoate right” before the taxing statute was enacted. 
In U. S. v. Boss & Peake Automobile Company, (C. 
C. A.) 290 Fed. 167, a stockholder was held liable in 
equity for a penalty for failure to pay a corporate in- 
come tax demanded three years after the corporation 
was out of existence; it having dissolved before pas- 
sage of the taxing statute. All these cases hold that 
the tax is upon the taxpayer personally, and they 
rely upon the Supreme Court decision in Brushaber v. 
Union Pacific R. R. Company, 240, VU. S. 1. 

The above cases, it will be noted, were decided by 
the lower and intermediate Federal Courts. The Su- 
preme Court has not yet approved the theory that the 
Government has a “right” before enactment of the 
statute. The power, of the lawmaking body to enact 
a retrospective statute, it would seem, is a totally dif- 
ferent thing from a legal right of the Government in its 
capacity as a corporate entity. Nor has the Supreme 
Court gone so far as to hold that a retroactive statute 
takes effect exactly as if it has been enacted at a prior 
date. In the Brushaber case the corporation was in ex- 
istence when the taxing statute was enacted, and the 
court merely held that the statute might tax income 
received prior to its passage. It does not seem either 
necessary or logical in order to give retroactive effect 
to a statute to hold that it must take effect exactly 
as if it had been enacted at a prior date, and certainly 
it is unjust to do so in most cases. Individuals or- 
dinarily die in good faith without any deliberate inten- 
tion of escaping future taxation; and the same thing 
may be said of most corporate dissolutions ; and accord- 
ing to accepted standards of justice a retroactive law 
which disturbs vested property rights is obnoxious. If 
the Supreme Court could hold as it did in Smietanka 
v. First Trust & Savings Company, 257 U. S. 602, 
. that the income of unborn and unascertained benefi- 
ciaries could not be taxed without express statutory 
authority, there is reason to hope that the court may 
also hold that income received by a person who died 
before the enactment cannot be taxed without express 
statutory authority. Consider also Schwab v. Doyle, 
258 U. S. 529, construing the estate tax law of 1916 
as not applicable to gifts in contemplation of death 
made before the enactment. 

The Government gains valuable advantages and a 
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much simpler process of enforcing its claims in these 
cases of transferred assets; persons against whom 
such proceedings may be brought also lose some valu- 
able rights. The transferee need no longer be served 
with legal process; under subdivision (b) of Section 
281 the 60-day notice need not be received by the 
person liable, it need only be sent to his last known 
address even though he is under legal disability or 
deed. Under rule 30 of the Board of Tax Appeals 
rules of practice, the burden of proof is upon him in- 
stead of upon the Government. 


The Bureau is given power to question the title of 
any person who has acquired property from a default- 
ing income taxpayer. This power goes to the extent 
of making a jeopardy assessment and requiring bond, 
or distraining in case of failure to supply bond—all 
without showing grounds or probable cause. Hereto- 
fore, except as against the taxable person, even the 
Government with all its sovereign prerogatives could 
not seize or tie up a person’s property, or exact bond, 
without going before a court of justice as the moving 
party and making some kind of showing. But under 
Section 280 it is the transferee who must be the mov- 
ing party and the one to bear the burden of proving 
that what belongs to him is his, and he must pay 
$10.00 to file his petition. 


It were well had Congress paused longer to-consider 
the wisdom of this legislation. If the liability, said to 
rest upon vague principles of law, is admitted to be a 
matter of so much doubt, would it not have been 
better to continue enforcing it by judicial means than 
to confer upon the tax officers power to enforce it 
summarily? The House Report states that Section 280 
also is applicable to enforce the tort liability of a fidu- 
ciary under Section 3467, R. S. It would be pertinent 
to ask, upon what principle under our form of gov- 
ernment can be justified giving the tax collector power 
to enforce tort liability by distraint ? 

As to the jurisdiction of the Board of Tax Appeals, 
the question may be raised whether Congress has au- 
thority to grant this judicial power to an executive 
agency. As stated in the House Report, one of the 
purposes of the provision is to “develop through the 
Board a uniformity of precedents.” The determina- 
tion and enforcement of the liability at law or in 
equity of such a transferee is essentially a judicial 
function. It would seem, moreover, that such cases 
are “controversies to which the United States shall be 
a party,” expressly assigned to the judiciary by Sec- 
tion 2, Article III, of the Constitution. Unlike other 
questions heretofore submitted to the Board of Tax 
Appeals, the question of the liability of a transferee 
has never previously been entrusted to the executive 
to decide. Questions heretofore submitted to the Board 
have had to do with the determination of the amount 
of the tax and whether or not a particular person was 
taxable. The determination on the amount of the tax 
and the identity of the taxpayer has always been tHe 
administrative function of the tax officers. Congress 
gave the Board, when first established, jurisdiction 
to review these administrative determinations. The 
determination of the liability of a transferee for the 
unpaid taxes of a transferor, on the other hand, has 
always been a judicial function, and such liability has 

(Continued on page 212) 
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Transfers in Contemplation 
of Death 


By Anprew T. Smira* 


NDER the Revenue Act of 1924, transfers of 
| | property, in the nature of gifts, made within 

two years next preceding the death of the donor, 
are presumed to have been made in contemplation of 
death. The presumption is rebuttable. Whether a 
transfer so made was “in contemplation of death” is 
a question of fact; the meaning of the phrase is a 
question of law. 


Section 302 (c) of the Revenue 
Act of 1924 reads in part: 

Any transfer of a material part of his 
property in the nature of a final disnosi- 
tion or distribution thereof, made by the 
decedent within two years prior to his 
death without such a consideration,’ shall, 
unless shown to the contrary, be deemed 
to have been made in contemplation of 
death within the meaning of Part I of 
this Title ;* 

Article 16 of Regulations 68 
(1924 edition) says, in interpreta- 
tion of the phrase “in contempla- 
tion of death.” 

The words “in contemplation of death” 
do not mean, on the one hand, a general 
expectation of death such as all persons 
entertain, nor, on the other, is the mean- 
ing limited to an expectation of imme- 
diate death. A transfer, however, is 
made in contemplation of death wherever 
the person making it is influenced to do 
so by such an expectation of death, aris- 
ing from bodily or mental conditions, as 
prompts persons to dispose of their prop- 
erty to those whom they deem proper 
objects of their bounty. Such a transfer 
is taxable, although the decedent parts 
absolutely and immediately with his title 
to and possession and enjoyment of the property. 
Any transfer made by a decedent within two years 
prior to his death, without a fair consideration in money or 
money’s worth, is deemed to have been made in contemplation 
of death if of a material part of his property and in the nature 
of a final disposition or distribution thereof. — , 

As a general statement, the definition is satisfactory, 
since it embodies the substance of some of the best 
expressions found in the opinions of the courts defining 
the phrase, “in contemplation of death.” However, the 
regulation does not in and of itself afford a conclusive 
answer to the question whether in a given case a trans- 
fer was made in contemplation of death. The facts 
of the particular case must be taken into account. The 
decisions of the courts must be consulted. What has 


been decided in cases presenting like or similar states 


*Of the District of Columbia Bar. - ; ' 

1The consideration, according to the statute is, “a fair consideration 
in money or money’s worth.” In the Revenue Act of 1926, the words 
“an adequate and full” are used instead of “a fair’, found in the 
Revenue Act of 1924. 

2Under Section 302 (c), of the Revenue Act of 1926, the excess of a 
gift over $5,000.00 or of gifts aggregating over $5,000.00 to any one per- 
son made within two years prior to the death of the donor but after the 
enactment of that Act, and not admitted or shown to have been made in 
contemplation of death, is conclusively presumed or deemed to have been 
made in contemplation of death. Transfers made within two years prior 
to the death of the denor, but prior to the enactment of the 1926 Act, are 
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of fact must be ascertained. In the absence of deci- 
sions by Federal courts, opinions of state courts not 
inconsistent with the regulations of the Tredsury De- 
partment would be strongly persuasive, if not control- 
ling, in determining what “in contemplation of death” 
means so far as the Department itself is concerned. 

In any inquiry into the history of the development 
in this country of the law concern- 
ing transfers in contemplation of 
death, it is but natural to turn first 
to the decisions of the courts of 
New York, since the phrase “in con- 
templation of death” or its equiva- 
lent was first used in the transfer 
tax laws of that state. 


Decisions of the Courts of 
New York 


Matter of Price was decided in 
1909 (on appeal by the executor 
from an order fixing an inheritance 
tax) (62 Misc. Rep. 149, 116 N. Y. 
Supp. 283). There the fact that 
the decisions of the courts of New 
York on the subject of gifts made 
in contemplation of death were not 
entirely uniform was commented 
upon, the court saying: 

In Matter of Spaulding, 49 App. Div. 
546, 63 N. Y. Supp. 694, and Matter of 
Mahlstedt, 37 App. Div. 176, 73 N. Y. 
Supp. 818, there is a tendency to follow 
the dictum of the Court of Appeals in 
Matter of Seaman, 147 N. Y. 76, 41 N. 
E. 401, to the effect that the meaning of 
the phrase “gifts made in contemplation of death” is to be lim- 
ited, so as to only apply to that class of cases where the circum- 
stances surrounding the giving or granting would bring such a 
transfer under the definition of a gift causa mortis. 

Matter of Seaman had been decided in 1895, some 
three years subsequently to the passage of the amend- 
ment to the transfer tax law inserting an additional 
clause in that part of the statute taxing transfers by 
gift or grant, that is to say, a clause taxing “gifts or 
grants made in contemplation of the death of the donor 
or grantor.” The court in Matter of Price, supra, said: 

As the statute of 1887 applied to gifts causa mortis, the 
amendment of 1892, extending the operation of the act to gifts 
made in contemplation of death, would seem to indicate an 
intent on the part of the Legislature to tax those gifts inter 
vivos which were made by the grantor in contemplation of 





deemed to have been made in contemplation of death, unless shown to the 
contrary. . 

Under Section 302 (d), of the Revenue Act of 1926, transfers in the 
nature of gifts where the enjoyment of the estate is subject, at the 
date of the death of the donor, to any change through the exercise of 
a power, either by the donor alone or in conjunction with another, are 
to be included in the gross estate of the decedent. The relinquishment 
of such a power, not admitted or shown to have been in contemplation 
of the decedent’s death, made within two years prior to his death, but 
after the enactment of the 1926 Act, is conclusively presumed to have 
been made in contemplation of death. 
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death, and which would escape taxation under the language 
of the statute of 1887. 

In Matter of Cornell’s Estate, decided in 1901, and 
reported in 66 App. Div. 169, 73 N. Y. Supp. 32, Judge 
Chase, writing for the court, said: 

If a transfer of property is made for the purpose of cheat- 
ing the law and avoiding payment of the transfer tax, it may 
well be that a gift so made, although absolute and uncondi- 
tional, is made in contemplation of death, and that a tax 
should be paid thereon, although the grantor, vendor, or donor 
may live many years thereafter; but with such exception, the 
rule fairly to be deduced from all the authorities is that the 
words “in contemplation of death” refer to a gift causa mortis; 

Here, if not for the first time, at least in one among 
the first cases so to hold, we find the rule theretofore 
generally followed extended so as to include and bring 
within its operation gifts made with the purpose in 
view of defrauding the state. The earlier decisions 
limited taxable transfers to gifts causa mortis. 

It may be observed that the decision in Matter of Cor- 
nell’s Estate was reversed on appeal, but the construc- 
tion put upon the statute was not overruled. 

While the identical question was not directly in issue 
in Matter of Baker (83 App. Div. 522, 82 N. Y. Supp. 
390), decided in 1903, the court in that case defined “‘in 
contemplation of death” in this very apt language: 
the words “in contemplation of death” do not refer to the gen- 
eral expectation which every mortal entertains, but rather the 
apprehension which arises from some existing condition of 
body or some impending peril (Matter of Spaulding’s Estate, 
supra, affirmed 163 N. Y. 607, 57 N. E. 1124); and this we 
believe is now the generally accepted definition of the phrase. 
Matter of Seaman’s Estate, 147 N. Y. 69-77, 41 N. E. 401; 


Matter of Mahlstedt’s Estate, 67 App. Div. 176-178, 73 N. Y. 
Supp. 818. 


Later along, or in 1907, Matter of Palmer (117 App. 
Div. 360, 102 N. Y. Supp. 236), was decided. That 
case held that “the statute taxing transfers of property 
made ‘in contemplation of death’ includes gifts inter 
vivos as well as gifts causa mortis.” 

In both the Palmer case and the Baker case, the de- 
cisions turned not on the question of the taxability of 
gifts made in contemplation of death, but on other is- 
sues. Reference is made to the cases here merely be- 
cause of their historical significance. The langauge 
used in both opinions indicates a clearer conception of 
the true meaning of “in contemplation of death” than 
the langauge of the earlier decisions. 

Reverting again to the Palmer case: It seems cer- 
tain that by that time (1909) the New York courts had 
definitely abandoned the definitions contained in the 
opinions of many cases theretofore decided. They were 
ready, apparently, to adopt a definition substantially the 
same in spirit as the present generally prevailing doc- 
trine. 

The court, referring to the limited meaning of the 
phrase in some of the earlier decisions, said: 

But such a restricted signification of the scope of the trans- 
fer tax statutes of 1887 (Laws 1887, p. 921, c. 713) and 1892 
(Laws 1892, p. 814, c. 399) is scarcely in accordance with the 
deductions which may be drawn from the application of well- 
recognized rules of statutory construction. By chapter 713, 
p. 921, of the Laws of 1887 “transfers made or intended to 
take effect in possession or enjoyment after the death of the 
grantor” were taxable. Such transfers possessed the distin- 
guishing characteristics of gifts causa mortis, namely, taking 
effect only at or after the death of the donor. In 1892 the 
transfer tax law was amended by the insertion of an additional 
clause in that part of the statute taxing transfers by gifts or 


grant, namely, “gifts or grants made in contemplation of the 
death of the donor or grantor.” * * * It would therefore 
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appear that, in determining whether the gift was made in con- 
templation of death, the courts should not be restricted to 
those cases where the circumstances (such as that the gift was 
made when the donor was in extremis, or was dangerously ill, 
or in danger of immediate death, or afflicted with an acute 
disease) would indicate the existence of those conditions neces- 
sarily requisite to the validity of a gift causa mortis but rather 
that the facts and circumstances surrounding the making of the 
gift be taken into consideration and a determination arrived at 
as to whether such facts and circumstances indicate that the 
gift was made while the donor contemplated the probability 
of his own death in the immediate future, or whether or not 
the imminence of the donor’s death was in any substantial 
sense a direct cause of such gift. Matter of Palmer, 117 App. 
Div. 360, 102 N. Y. Supp. 236; Rosenthal v. People, 211 Il. 
9, 71 NK. E. 121. 


Decisions of Courts of Other States 


It was held in Rosenthal vs. People, supra, decided 
by the Supreme Court of Illinois in 1904, that trans- 
fers in contemplation of death included gifts inter 
vivos made when the donor was looking forward to 
his death as impending, and in view of that event. 
The opinion in this leading case is well reasoned and 
in sharp contrast to the early New York decisions. It 
is free from ambiguity, and has in it nothing of fee- 
bleness. It says in part: 


The statute imposes a tax upon property which shall pass by 
will or by the intestate laws of this state, or “which shall be 
transferred by deed, grant, sale or gift made in contemplation 
of the death of the grantor or bargainor, or intended to take 
effect in possession or enjoyment after such death.” The ques- 
tion is whether the gift of $150,000 was made by Oscar Rosen- 
thal in contemplation of his death, within the meaning of the 
law. The argument for appellant is largely devoted to the 
question whether the gift was a gift inter vivos or a gift causa 
mortis, and counsel contend that it was an absolute gift inter 
vivos, and that there was no evidence of an intent to defraud 
the State of the inheritance tax, and that for these reasons it 
was not subject to the tax. They rely upon decisions in New 
York, where the courts, in construing a similar. statute, appear 
to have considered it important to determine whether the gift 
was inter vivos pr causa mortis, and have held that if it was 
causa mortis the property would be subject to the tax, but if 
it was inter vivos the property transferred would not be tax- 
able, unless made by the donor and received by the donee for 
the purpose and with the intention of evading the inheritance 
tax and defrauding the State. There is no presumption that 
a person intends to commit a fraud, and under these decisions it 
must be proved that a gift inter vivos was made in contempla- 
tion of impending death, and was made and received for the 
purpose of defrauding the State. We do not regard it as 
necessary to classify gifts in that way in order to interpret or 
give effect to the language of our statute. While the statute 
was doubtless not intended to impose limitations on the right 
of a person to give away his property whenever he might see 
fit, the intention clearly was to tax property passing by will or 
the intestate laws of the state, or by such gifts or transfers as 
are of like nature and can properly be classed therewith. Gifts 
causa mortis would be within the statute; that is, a gift by one 
who anticipates death as being near, made in view of his death, 
and to take effect by that event. Telford v. Patton, 144 II. 
611, 33 N. E. 1119. The donor has a right to recover back the 
gift in case he survives, and it is of the nature of a legacy and 
subject to the debts of the deceased donor. The statute, how- 
ever, embraces all gifts made in contemplation of death, and 
that language does not naturally or necessarily involve a frau- 
dulent intent. Similar language is used respecting business 
transactions, such as settlements in contemplation of marriage; 
or a fraudulent intent may be involved, as in transfers in con- 
templation of insolvency or bankruptcy. A gift is made in 
contemplation of an event when it is made in expectation of 
that event and having it in view; and a gift made when the 
donor is looking forward to his death as impending, and in 
view of that event, is within the language of the statute. 
With that understanding of the law, there is no doubt that the 
gift in this casé was made in contemplation of death. 
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The Rosenthal case has been quite uniformly fol- 
lowed in similar cases in Illinois and has been cited 
with approval in other jurisdictions. 

The Illinois courts seem to have had from the be- 
ginning a clear conception of the meaning of the 
phrase “in contemplation of death” as it is now com- 
monly understood. Of course, the first decisions by 
the courts of that state were made long after the ques- 
tion of the meaning of the phrase arose in other juris- 
dictions. Thus the Illinois courts had the benefit of 
all the legal and judicial discussions that had gone 
before. They were not under the necessity, as the 
New York courts were, of exploring the regions of 
uncertainty in an effort to find the meaning of a new 
term. 

When the Supreme Court of Illinois was called upon 
to make its decision in the first cases that arose under 
the transfer tax act of 1895, the current definition of 
the phrase, though it had not by that time become 
crystallized, was nevertheless beginning to be under- 
stood and accepted. That the definition had not be- 
come fixed is evident from the arguments made in the 
Rosenthal case, and also in Merrifield’s Estate v. Peo- 
ple (212 Ill. 400, 72 N. E. 446) decided in October, 
1904. In the latter case it was held that an absolute 
conveyance without consideration made three days 
before the grantor submitted to a surgical operation, 
from the effects of which de died, was in contempla- 
tion of death and subject to an inheritance tax. The 
court said, referring to authorities from other states 
cited and relied upon by appellants : 

We have examined the authorities * * * and are of the 
opinion nothing is found therein inconsistent with the views 
herein expressed when applied to a case like this. If, however, 
it is held therein that the donee of property is not liable to 
pay an inheritance tax by reason of the fact, alone, that the 
transfer to him was absolute, although made in contemplation 
of the death of the donor, we are not disposed to be governed 
by them in giving a construction to our own statute, as we 


think it clear the statute in force in this state will not bear such 
construction. 


In State v. Pabst et al. (139 Wis. 561, 121 N. W. 
351) decided some five years later, the rule there 
stated follows very closely the language of the Rosen- 
thal case. The court said on its own account: 

The claim that the words can include only gifts causa mortis 
attributes to them too restricted a meaning. A transfer valid 
as a gift inter vivos, if made under circumstances which im- 
press it with the distinguishing characteristics of being 
prompted by an apprehension of impending death, occasioned 
by a bodily or mental state which has a basis for the appre- 
hension that death is imminent, would be a transfer made in 
contemplation of death within the meaning of the law. 

Another excellent definition of the phrase “in con- 
templation of death” is found in the case of Spreckels 
v. State of California (30 Cal. App. Rep. 363, 158 p. 
549), in which the court said: 

A reasonable and just view of the law in question is that it 
is only where the transfer of property by gift is immediately 
and directly prompted by the expectation of death, that the 
property so transferred becomes amenable to the burden; or, as 
counsel for the respondents with singular aptness states the 
proposition: “It is only when contemplation of death is the 
motive without which the conveyance would not be made that 
a transfer may be subjected to the tax.” That is, the expecta- 
tion of death must be the direct, specific, and immediate animat- 
ing cause of the transfer; or, as the proposition is perhaps the 
more lucidly explained as follows in Ross on Inheritance Tax- 
ation, Section 117, referring to the words “in contemplation 
of death,” as they are used in statutes authorizing the subjec- 
tion of property transferred by gift to the burdens of an in- 
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heritance tax: “They are intended to cover transfers of persons 
who are prompted to act by reason of the expectation of death 
and who thereby accomplish transmissions of property in the 
nature of testamentary dispositions. The words do not refer 
to that general expectation commonly entertained by all per- 
sons, but rather to that apprehension which arises from some 
existing condition of body or some impending peril.” 


In a Kentucky Court of Appeals case, Common- 
wealth v. Fenley, decided in November, 1920, 189 Ky. 
480, 482, 225 S. W. 154), it was said that: 

The anticipation or apprehension of death in the ordinary 
and natural course of events is not such a contemplation of 
death as the statute has in view. The contemplation of death 
the statute speaks of is a present apprehension of death arising 
from some existing condition or impending peril that would 
reasonably create a fear that death was near at hand. * * * 


United States Supreme Court and Federal Court 
Decisions 


The United States Supreme Court has not defined 
“in contemplation of death.” The only case under 
the Federal statutes decided by that court in which 
the question was raised, was disposed of by a deci- 
sion on the question of the retroactivity of the Federal 
Estate Tax Act of September 8, 1916%. How- 
ever, the Supreme Court has by inference indicated 
that death must be impending if a gift is to be held 
to come within the purview of a state statute taxing 
transfers made in contemplation of death‘. 

A number of the United States district courts have 
been called upon to define the phrase “in contempla- 
tion of death.” Several of the cases are referred to 
briefly below. 

In Polk v. Miles, decided by the District Court for 
the District of: Maryland on May 10, 1920 (268 Fed- 
eral Reporter, 175), the court said, with reference to 
a transfer of corporate stock by father to son made 
within less than two years prior to the date of the 
death of decedent: 


What constitutes contemplation of death within the meaning 
of like statutes has been many times decided, and the facts of 
this case do not bring it within any well-considered definition 
ever given to the phrase. It is true that the husband was well 
advanced in years, but he was still vigorous, and was supposed 
to be looking forward to matrimony rather than to death. 
The latter overtook him rather suddenly, not long after the 
statute became a law. 


In Vaughan et al. v. Riordan, decided October 17, 
1921, by the District Court of the Western District 
of New York (280 Federal Reporter, 742), it was 
held that a gift by a husband 71 years old, made to 
his wife shortly preceding his death, was not taxable, 
and, to paraphrase the language of the court, that any 
presumption arising under the statute that the gift 
was made in contemplation of death was overcome by 
the existing facts and circumstances. 

Rea v. Heiner was decided by the District Court for 
the Western District of Pennsylvania on July 9, 1925 
(6 Federal Reporter 2d series, 389). That case held 
that gifts made by the donor within two ears next pre- 
ceding the date of her death were not made “in con- 
templation of death.” The court in its opinion quotes 
with approval from Spreckels v. State, supra, and also 
from State v. Pabst, supra, and says: 

These principles have been applied with great uniformity 
in the adjudicated cases, both in the state and federal courts. 
There is a common agreement that the words “contemplation 


5Shwab v. Doyle (66 L. Ed. 462), decided May 1, 1922. 
*Kenney v. New York (222 U. S. $25). 
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of death” mean not the general knowledge of all men that they 
must die; that it must be a present apprehension, from some 
existing bodily or mental condition or impending peril, creat- 
ing a reasonable fear that death is near at hand; and that, so 
arising, it must be the direct and animating cause, and the 
only cause, of the transfer. If this apprehension, so arising, is 
absent, there is not that contemplation of death intended by 
the statute, especially when another adequate motive actuating 
the gift is shown. 


In the preparation of this article no attempt was 
made to review all of the cases on the subject of 
transfers “in contemplation of death.” Nor have all 
of the cases examined been cited or commented upon. 
But it is believed that sufficient has been written to 
show, at least in a general way, the history of the de- 
velopment of the meaning of the phrase “in contem- 
plation of death.” The more recent cases state the 
doctrine current in most jurisdictions except those in 
which the phrase is defined by statute. 


Apprehension of Death in Immediate Future 


Many of the cases reviewed are to the effect that a 
transfer is not made in contemplation of death unless 
at the time of the gift the donor believed his death 
was imminent. In fact the word imminent, or im- 
pending, or the equivalent, appears so often in the de- 
cisions that expectation or anticipation of early death 
may be said to amount to an indispensable character- 
istic of transfers in contemplation of death. 

It appears from some of the cases examined that old 
age, physical and mental condition, etc., have repeatedly 
been advanced as proof of contemplation of death ; that 
is to say, as proof of impending death—presumably on 
the theory that all persons past a certain age and nat- 
urally more or less feeble and somewhat careful of their 
health, are in imminent danger of death and live in con- 
stant apprehension of its occurrence in the immediate 
future. Generally speaking, the courts have consistent- 
ly rejected such contentions when standing alone. 

Some of the decisions do indeed hold that the age 
of the decedent, his physical condition, and certain ac- 
tion contemplated by him with respect to his health, 
are proper matters for consideration, but that these 
facts, without more, are not controlling or decisive’. 
It is not enough to show that the donor in a given 
case was advanced in years, or that his physical or 
mental faculties were impaired. That alone is not suffi- 
cient. It must be shown that the donor believed death 
was impending, imminent, near at hand; that he, him- 
self, anticipated death in the near future and in view of 
that expected occurrence, was actuated to dispose of 
his property without a fair consideration in money or 
money’s worth. 


In the opinion in State v. Thompson, it was said: 

It is apparent therefore that it would be illogical to hold 
that proof that a person was aged when he made a gift 
conclusively establishes that it was made in contemplation 
of death. This could not be true if the donor might be 
actuated by any other motive. Common knowledge and 
experience teach us that aged people frequently give prop- 
erty to their children because of their desire to help them 
and without any thought in reference to their own deaths. 
Mr. Carnegie is an old man in years. He has given away 
what would make several princely fortunes. It could not 
be fairly said that the feeling that he must soon die was 
the cause that actuated him to give. Instead, it was the 
pleasure of bestowing a part of his fortune where he con- 


*People v. Danks (289 Ill. 542, 124 z: E. 625). 
State v. Thompson (142 N. W. 47). 
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ceived it would accomplish much for the uplift and better- 
ment of mankind by furnishing useful and healthful read- 
ing matter free of charge. 

Age alone is perhaps the least reliable test of con- 
templation that has ever been put forward. Its use as 
a criterion would almost certainly always lead to un- 
just conclusions. 


If a man of 80 years of age makes a gift of a ma- 
terial part of his property within two years next pre- 
ceding his death, how can the fact of age in and of it- 
self establish anything with respect to.contemplation of 
death? In what sense can it be said that a man’s death 
is impeding or imminent merely because he has reached 
a ripe old age? A person well advanced in years might 
naturally have in mind at times that he had only a few 
years to live. He knows, if he knows anything, as the 
years pass in solemn procession, that the time when he 
must die is getting nearer and nearer. But that knowl- 
edge is not sufficient. It will not do. It cannot be de- 
pended upon as evidence of impending death. As Lord 
Mansfield said: “We all have in us the seeds of mor- 
tality, but ‘contemplation of death’ is not the general 
knowledge of all men that they must die at some time.” 


On the other hand, a relatively young man of, say, 
40, might be actuated to make a transfer in the nature 
of a gift of a material part of his property because of 
the belief entertained by him that his death was im- 
minent—about to occur. In such a case, the age of the 
donor would not be one of the facts attendant upon the 
transfer to which any weight should be attached’ in 
determining the taxability of the transfer. If age in 
such a case raises any presumption at all, it is that 
the donor had a great many years to live—a presump- 
tion contrary to his expectation. The application of a 
different rule merely because the donor happens to be 
twice the age of the younger man is repugnant to com- 
mon sense. 


The court in State v. Thompson had this to say: 


This brings us to the last question in the case, and that 
is whether the age of Mr. Dessert was so great when the 
gifts in question were made as to establish the fact that 
they were made in contemplation of death, * * * The 
deceased was 86 years old when he made the first of the 
large gifts and a year and a half older when the second one 
was made. He died at the age of 92, being sound in mind 
and body until three months before his death. The evi- 
dence all tended to show that his physical and mental 
faculties remained unimpaired until his last illness, except 
that he was somewhat deaf. 

We do not think the court can fix any particular age 
limit and say that after it is reached a party can give his 
property away only in contemplation of death. In a sense 
“old age” is a relative term. Some men are old at 60, 
although they may have no organic disease. Others are 
vigorous in mind and body at 70, and still others long after 
they have passed their eightieth milestone. There are 
octogenarians among the members of the Dane County bar 
at the present time. One is as actively engaged in his pro- 
fessional work as he was 25 years ago. Another is credit- 
ably administering the affairs of an important office. The 
third is retired from active labor. Chief Justice Fuller per- 
formed his arduous labors until he reached the age of 77. 
Justice Harlan did likewise until he was 78, Justice Field 
until he was 83, and Chief Justice Taney until he was past 
87. The venerable Ex-Chief Justice Lyon of this court 
recently died at the age of 91, retaining his bodily and 
mental vigor until a short time before his death. Ex- 
Speaker Cannon, now past 77, is an antagonist who might 
well command both fear and respect in any forensic en- 
counter in which he might see fit to engage. 

(Continued on page 218) — 
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Tax Benefits from Segregation 
of Surplus 





By W. Saret LyNNE* 


URPLUS should represent the accumulated 
undivided profits of a business, that is, the net 
income residue after full provision has been 

made for all necessary reserves. 

A surplus balance may be derived from sources 
other than profits or earnings in the regular course 
of business, and good acounting practice requires 
that this item be classified on the 
financial records so as to disclose 
its origin—the portions arising 
from earnings, the sale of capital 
assets, re-valuation of assets, the 
sale of stock above par, contribu- 
tions by stockholders, or other 
sources. 

The tax laws have given special 
reasons for segregation of surplus 
into classified accounts. Under the 
Act of 1926, as under prior laws, 
surplus accumulated prior to March 
1, 1913 is not taxable, when received 
as dividends, but no tax-free distri- 
bution or distribution subject to 
other than the surtax rates may be 
made until earnings accumulated 
since March 1, 1913 have been dis- 
tributed, excepting where a liquidat- 
ing or partial liquidating distribution 
is made, accompanied by the reduc- 
tion or cancellation of capital stock. 
To forestall tax-free distribution 
not intended to be allowed by Con- 
gress, Section 201 (g) provides as 
follows: 

If a corporation cancels or redeems its stock (whether 
or not such stock was issued as a stock dividend) at such 
time and in such manner as to make the distribution and 
cancellation or redemption in whole or in part essentially 
equivalent to the distribution of a taxable dividend, the 
amount so distributed in redemption or cancellation of the 
stock, to the extent that it represents a distribution of earn- 
ings or profits accumulated after February 28, 1913, shall be 
treated as a taxable dividend. In the case of the cancella- 
tion or redemption of stock not issued as a stock dividend 


this subdivision shall apply only if the cancellation or 
redemption is made after January 1, 1926. 


The above Section, except for the last sentence, 
was in substance incorporated in the Act of 1924 
(Section 201 (f) ). 

As under the Act of 1924, a liquidating dividend 
is considered payment in exchange for stock, and 
amounts distributed in partial liquidation of a 
corporation are treated as part or full payment for 
stock; In either case gain or loss may result. Any 
gain is subject to both normal and surtaxes, but 
if the stock has been held for at least two years 
prior to. the payment of the liquidating dividend 


*Of Lyarne & Company, Certified Public Accountants, Pittsburgh. 
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the gain is subject to a uniform rate of 124% per 
cent, at the election of the taxpayer, under the 


‘capital gain provisions of the law. All surplus not 


derived from the ordinary operations ofa business 
is designated as capital surplus and has been classi- 
fied as: (1) Unusual or extraneous profits such as 
the sale of capital assets; (2) Premium on the sale 
of capital stock; (3) Forfeited 
payments on stock subscriptions ; 
(4) Assessments on _ full-paid 
stock; (5) Amount by which the 
redemption price of stock retired 
is less than par; (6) Excess of 
value of tangible property over 
stock for which it is received in 
payment. 

Regulations provide that a 
dividend paid from capital sur- 
plus is not taxable, but the base 
for figuring subsequent gain or 
loss on the sale of the stock to 
which such a dividend applies is 
reduced by the amount of the 
dividend. The desirability of.a 
segregation of capital surplus 
items is apparent, notwithstand- 
ing that dividends will not be 
treated as derived from capital 
surplus until earnings from the 
ordinary course of business 
(earned surplus) since March 1, 
1913, have been exhausted. 

There is need for accurate in- 
formation as to the amount available by a corpora- 
tion for payment of liquidating dividends due to the 
realization of assets which are no longer needed 
in the business, the amount of earnings re-invested 
as capital and which may be distributed in the 
form of stock dividends, and the amount which is 
available for distribution in the form of cash divi- 
dends. Such information may be made readily 
available by properly classified surplus accounts. 

A further need for the segregation of surplus 
arises from consideration of Section 220 of the 
Revenue Act af 1924 and’ of prior acts. 

This section provides for a penalty to be imposed 
on corporations which retain earnings beyond what 
may be held as their reasonable requirements. The 
penalty has not yet been enforced by the Treasury 
Department. That some action will be taken sooner 
or later is probable since Congress has re-enacted 
this section in each succeeding act since its incep- 
tion in 1917, and the law now in force still contains 
it. By a full and detailed knowledge of the sources 

(Continued on page 213) 








Thirteen Members of Board of 


Tax Appeals Reappointed 


HE beginning of the new regime of the Board 

of Tax Appeals under the Revenue Act of 

1926 was marked by the action of President 
Coolidge on May 26 in sending to the Senate sixteen 
nominations for membership on the United States 
Board of Tax Appeals. 

Since the resignation of James S. Y. Ivins in 
October, 1925, there have been but fifteen members 
of the Board. Thirteen of the former members were 
reappointed and, to meet the 
statutory requirement, three 
additional members - were 
added. The three new 
appointees are John B. Mil- 
liken, of Arizona, Ernest 
H. Van Fossan, of Ohio, 
and J. Edgar Murdock, of 
Pennsylvania. 

Under the new plan of 
organization the terms of 
office of four members will 
expire at the end of the 
fourth, sixth, eighth, tenth, 
and twelfth year after June 
2, 1926. The terms of office 
of all successors to the 
present appointees will be 
for twelve years. By extending the terms of office and 
increasing salaries from $7,500 to $10,000 Congress 
seeks to maintain the high standard of ability in the 
membership which has obtained thus far. 

The new appointees and William D. Love, of 
Texas, a former member, were appointed for six- 
year terms. 


Other appointments were: For twelve-year term— 
Jules G. Korner, Jr., of North Carolina; Charles R. 
Arundell, of Oregon; John J. Marquette, of Mon- 
tana, and Logan Morris, of Utah. 


For ten-year term—Benjamin H. Littleton, of 
Tennessee; William R. Green, Jr., of lowa; Percy 
W. Phillips, of New York, and Charles M. Tram- 
mell, of Florida. 


For eight-year term—William C. Lansdon, of 
Kansas; Charles P. Smith, of Massachusetts; Sum- 
ner L. Trussell, of Minnesota, and John M. Stern- 
hagen, of Chicago. 


The Board of Tax Appeals has made a very satis- 
factory record since it first began to function in 
August, 1924, but there has been such a deluge of 
appeals that a formidable task is ahead for the new 
organization. Over fifteen thousand petitions have 
been filed, and about two-thirds of these are yet to 
be disposed of. New petitions are being filed at a 
rate of two hundred or more a week. 





Jutes G. Korner, Jr. 
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Biographical Sketches 


John B. Milliken is a graduate of Southwestern University 
of Texas; attended law school University of Texas, post-grad- 
uate course Columbia University, N. Y., 1918-22; former Legal 
Advisor and Asst. Director U. S. Veterans Bureau and Asst. 
Counsel, U. S. Shipping Board. At time of appointment to 
the Board of Tax Appeals he was employed in the office of 
the Solicitor of Internal Revenue. 

J. Edgar Murdock is a graduate of Princeton University, 
1916; graduate of University of Pittsburgh Law School. For 
last 3%4 years he has been First Assistant District Attorney of 
Westmoreland County. 

Ernest H. Van Fossan is a graduate from Oberlin College, 
1909, A. B., Columbia in 1913, A. M., and LL. B. He has 
served as counsel and member of the War Department Claims 
Board, Chief Counsel and member of the War Credits Board, 
Assistant Counsel of the U. S. Shipping Board 1921-24, Direc- 
tor of Claims of the U. S. Shipping Board. 

William D. Love was a teacher for seventeen years prior to 
being admitted to the bar. He served for eight years as mayor 
of his home city, Uvalde, Texas, and for eight years was 
county judge of Uvalde County, Texas. He was first appointed 
to membership on the Board of Tax Appeals in April, 1925. 
Among his written opinions in important tax cases are those in 
Appeal of National Concrete Company and Appeal of Leasehold 
Realty Company. 

Jules Gilmer Korner, Jr., Chairman, prior to his appointment 
on the Board was a special attorney in the office of the Solici- 
tor of Internal Revenue. In addition to being a lawyer, he is 
also by profession an accountant. Mr. Korner is a graduate 
of Trinity College and the Harvard Law School. During the 
World War he served in the United States Navy. Among 
the opinions in important cases written by Mr. Korner are: 
Appeals of Terminal Wine Company, Simmons & Hammond 
Mfg. Co., Goodell-Pratt Co., Luke & Fleming, Inc., and Oster- 
lein Machine Co. 

Charles Rogers Arundell, prior to his appointment on the 
Board of Tax Appeals, had been Assistant Solicitor of In- 
ternal Revenue, successively in charge of the Interpretative 
Division, the Review Division, and the Appeals Division of 
that office. His education was obtained at the George Wash- 
ington University, graduating with the class of 1908. He was 
admitted to the bar of the state of Oregon in 1910. At one 
time he was trial attorney for the United States in the handling 
of public land cases in the Pacific Northwest, and also served 
as Chief of the Alaskan Field Division of the General Land 
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Office located in Juneau, Alaska. Opinions in important cases 
written by Mr. Arundell include Appeal of Caldwell, Appeal of 
Schilling, and Appeal of Emerson Electric Co. 


John J. Marquette at the time of his first appointment to 
membership on the Board was engaged in law practice at 
Washington, D. C. He is a graduate of the University of 
North Dakota. He served during the war in the Army Air 
Service and attained a captaincy. Important appeal cases in 
which he has written the opinion are: Bank of Hartsville, 
Russell Milling Co., Fort Orange Paper Company and Roscoe 
H. Aldrich. 


Logan Morris is a native of Logan, Utah. He is a graduate 
of the University of Utah and the law school of George 
Washington University. From 1919 to June, 1921, he was 
private secretary to Senator Reed Smoot and Clerk of the 
Senate Public Lands Committee. In June, 1921, he was ap- 
pointed as a special attorney in the Solicitor’s Office, and was 
made an assistant solicitor in March, 1923, which position he 
held at the time of appointment to the Board of Tax Appeals 
for his first term in April, 1925. The Appeal of Carter Medi- 
cine Company, Appeal of Daly, Appeal of Grover, and Appeal 
of Heide number among the significant cases in which the 
opinion was written by Mr. Morris. 


Benjamine H. Littleton is a graduate of the law school of 
Cumberland University. He was engaged in private practice 
from 1914 to 1916. In the latter year he was appointed to the 
Bureau of Investigation, Department of Justice. In 1918 he 
was appointed assistant United States attorney for the Middle 
District of Tennessee. On October 26, 1921, he was appointed 
as a special attorney in the Solicitor’s Office where he served 
until appointed as a member of the Board of Tax Appeals. 
Mr. Littleton has written a number of opinions in —- 
appeal cases which include: Appeals of W. E. Marshall & 
Co., Cushman Manufacturing Company, Schulz Baking Co., 
Matthiessen, Studebaker, and Guarantee Construction Company. 


William R. Green, Jr., engaged in the general practice of 
law from June, 1911, to December, 1922, except for eighteen 
months when he served in the army. In December, 1922, he 
was appointed Special Attorney in the office of the Solicitor of 
Internal Revenue. He assisted in drafting the Revenue Act 
of 1924. He was engaged in private practice in Washington, 
D. C., and Chicago from January, 1924, until his appointment 
in April, 1925, to membership on the Board of Tax Appeals. 
Opinions in important cases written by Mr. Green are those in 
Appeal of Brown & Ives and Appeal of Automatic Transpor- 
tation Co. 


Prior to his appointment to the Board of Tax Appeals, 
Percy W. Phillips was associated with the law firm of Sackett, 
Chapman, Brown and Cross, New York, and specialized in 
income and inheritance tax practice. opinions 
written by Mr. Phillips in important tax cases are those in 
Appeal of City National Bank, New York; Appeal of Tacoma 
Grocery Co., Appeal of Wright’s Automatic Machine Co., and 
Appeal of Russell Wheel and Foundry Company. 
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Charles M. Trammell studied law at Vanderbilt University. 
He began the practice of law in 1909 and in 1913 was elected 
judge of the County Court of Polk County, Florida, serving 
in that office until 1917. In that year he entered the Army 
Air Service and in March, 1919, was transferred to the office 
of the Judge Advocate General. He was appointed to the 
Solicitor’s Office in October 11, 1920, where he served until 
appointed to the Board of Tax Appeals. Important cases in 
which the opinion was written by Mr. Trammell are: Appeals 
of Converse and Company, Rub-No-More Company, Gilliam 
Mfg. Co., Jackson County State Bank and Canyon Lumber 
Company. 


William C. Lansdon was for a number of years an executive 
officer of the Kansas State Farmers’ Union. He is a former 
newspaper man and at one time was a member of the faculty 
of Kansas University. Important cases in which the opinion 
was written by Mr. Lansdon are: Appeal of Butler Ware- 
houses, Appeal of Carroll Chain Company, and Appeal of 
Steinbach Co. 





Charles P. Smith obtained his collegiate law training at 
Brown and George Washington Universities. From 1905 until 
his appointment to the Bureau of Internal Revenue in 1914, 
he was employed in the Bureau of the Census. Following his 
transfer to the Solicitor’s Office, he served for a time as head 
of one of the Interpretative Divisions. He was appointed as- 
sistant to the Commissioner June 14, 1921, in which capacity 
he served until his appointment to the Committee on Appeals 
and Review. He was a member of the latter organization 
from November 2, 1922, until his appointment to the Board 
of Tax Appeals. Opinions in decisive cases written by Mr. 
Smith include Appeal of McConnell, Appeal of Gray, and Ap- 
peal of St. Louis Screw Company. 


John M. Sternhagen formerly was a member of the law 
firm of KixMiller & Baar, Chicago, and prior to his appoint- 
ment to the Board of Tax Appeals had an extensive experience 
in tax practice. At one time he was a solicitor in the Bureau 
of Internal Revenue and for twelve years served as counsel 
for the New York Central Railway. Some of the important 
opinions which he has written in appeal cases are: Appeals 
of Union Collieries Co., Everett Knitting Mills, Regal Shoe 
Company, Consolidated Asphalt Company, Brighton Mills, F. 
J. Thompson, Inc., and International Boiler Works. 


Sumner L. Trussell at the time of his appointment to the 
Board of Tax Appeals was a member of the law firm of 
Trussell, Smiley & Collins, Minneapolis. He served in the 
Bureau of Internal Revenue from 1898 to 1916. Opinions in 
important cases written by Mr. Trussell are those in Appeal 
of Producers Fuel Company, Appeal of Schloss Brothers, Ap- 
peal of F. A. Hall Company, Appeal of Coghlin Electric Co., 
Appeal of American Express Co., and Ptedmont-Mt. Autry 
Guano Company. 
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Regulations Issued Governing Excise Taxes 
on Sales by Manufacturers 


EGULATIONS 47 (revised 1926) relating to the 
excise taxes on sales by the manufacturer of 
automobiles, pistols, revolvers and cereal beverages, 
have been issued by the Bureau of Internal Revenue. 
The tax on the sale of automobiles under the Revenue 
Act of 1926 became effective on and after March 29, 
1926. The tax is 3 per cent on “automobile chassis and 
bodies, and motorcycles (including tires and inner tubes, 
parts, and accessories therefore sold on or in connec- 
tion therewith or with the sale thereof) except auto- 
mobile truck chassis and bodies, automobile wagon 
chassis and bodies, and tractors.” 

“It will be observed,” say the regulations, “that the act 
exempts from the tax, sales of automobile truck chassis and 
bodies, automobile wagon chassis and bodies, and tractors. 
Automobiles, of which the chassis and bodies are taxable, 
are, therefore, automobiles that are designed and primarily 
adapted for the transportation of persons as distinguished 
from the transportation of property. For example, ordinary 
passenger or pleasure cars, racing cars, taxicabs, automobile 
busses, sight-seeing cars, hotel busses, omnibusses, police 
patrols, ambulances, cars used by fire department chiefs 
and marshalls, mourners’ coaches, etc., are classified as 
automobiles of which the chassis and bodies are taxable. 

“Tires, inner tubes, parts and accessories for taxable auto- 
mobile chassis and bodies, and for motor cycles, sold on or 
in connection therewith, or with the sale thereof, are taxable 
at 3 per cent. They are not taxable, however, when sold 
otherwise, as the act does not impose the tax on these 
articles except when sold on or in connection with or with 
the sale of automobile chassis and bodies or motor cycles. 


Basis of Tax 

The tax is imposed on the sale by the manufacturer and 
should be returned and paid by him, whether the sales price 
is actually collected or not. It is measured by the price for 
which the article is sold by the manufacturer, and not by the 
list price where that differs from the actual sales price. If 
the price of a taxable article is increased to cover the tax, 
and the article is sold at such price including the tax, the 
tax is on such increased price. 

On the other hand, the manufacturer may reimburse him- 
self in the amount of the tax by quoting the selling price 
and the tax in separate and exact amounts, and, where 
invoices are rendered, segregating these amounts on the 
invoices. 

When Tax Attaches 


The tax attaches when the title to an article passes from 
the manufacturer to the purchaser, pursuant to a contract of 
sale. The tax attaches to the total contract price when the 
title to an article passes from the manufacturer to the pur- 
chaser pursuant to a contract of sale, regardless of whether 
or not the entire contract price is received. 


Pistols and Revolvers 


The tax of 10 per cent on pistols and revolvers does not 
apply to sales for the use of the United States, any State, 
Territory or possession of the United States, any folitical 
subdivision thereof, or the District of Columbia. Any manu- 
facturer claiming exemption from the tax must keep such 
records and evidence as will clearly establish his right to 
the exemption. 


Cereal Beverages 

The tax on beverages derived wholly or in part from 
cereals or substitutes therefor, and containing less than one- 
half of 1 per centum of alcohol by volume is one-tenth of 1 
cent per gallon, or fraction thereof. 

Beverages coming within the provision of the act are 
those derived wholly or in part from cereals, or substitute 
therefor, such, for example, as wheat, oats, rye, barley, 
buckwheat, corn, rice, or any other cereal or substitute 
therefor. The tax is on all such beverages containing less 
than one-half of 1 per cent of alcohol by volume, as are 
sold by the manufacturer, producer or importer. 
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Return and Payment of Tax 
Manufacturers and other persons liable for the excise 
taxes are required to make monthly returns under oath in 
duplicate and pay such taxes to the collector of internal 
revenue for the district in which is located the principal 
place of business. Penalties are prescribed for delinquents. 





Changes in Regulations Governing Protests 
Against Additional Assessments 

YEAR ago by amendment of Article 1211 of 

Regulations 65 provision was made to afford tax- 
payers an opportunity to be heard in the offices of the 
supervising internal revenue agents and internal revenue 
agents in charge in respect to tax deficiencies found to 
be due on tax returns, and at the same time hearings in 
the Solicitor’s office, which had been accorded in all pro- 
tests against deficiencies where the taxpayer and the 
Income Tax Unit were unable to agree, were abolished. 

Recently, by Treasury Decision 3867, Article 1211 
of Regulations 65 was further modified. All returns 
will first be subjected to a preliminary inspection in 
the offices of collectors, and taxpayers wil! be imme- 
diately notified by the collector of changes in tax lia- 
bility due to mathematical errors. Immediately there- 
after all returns, except returns made on Forms 1040A 
and such other returns as collectors may by the Com- 
missioner be authorized to audit, will be segregated into 
three classifications: (a) returns properly prepared 
which should not require further audit; (b) returns 
which can be adjusted by office audit, and (c) returns 
which require an investigation of the books and records. 
All such classified returns are to be forwarded to 
Washington. 

The procedure in the handling of protests and the 
holding of hearings remains substantially the same as 
before, with the exception that a change has been made 
in requirements where the Income Tax Unit at Wash- 
ington is of the opinion that a different deficiency ex- 
ists from that recommended by the Supervising In- 
ternal Revenue Agent or Internal Revenue Agent in 
charge. 

In such a case, whether or not a protest has been 
previously filed, the taxpayer will be notified by letter 
that a different deficiency from that shown on the 
Revenue Agent’s report appears to exist. Within thirty 
days from the date of such letter the taxpayer may file 
with the Supervising Internal Revenue Agent or In- 
ternal Revenue Agent in charge a protest against the 
determination of the deficiency. After consideration 
the Supervising Internal Revenue Agent or Internal 
Revenue Agent in Charge will forward all statements 
by the taxpayer and any conference reports together 
with his recommendations to the Income Tax Unit at 
Washington for review. The Income Tax Unit will 
cause the protest of the taxpayer to be carefully heard 
provided that request for hearing in Washington is 
made in the protest filed with the Supervising Internal 
Revenue Agent or Internal Revenue Agent in Charge. 
If upon further consideration it appears that a defi- 
ciency of tax exists, final determination thereof will 
be made and the taxpayer will be notified by registered 
mail in accordance with the provisions of Section 
274 (a) of the statute, allowing sixty days after such 
notice is mailed (not counting Sunday as the sixtieth 


day) for the taxpayer to file a petition with the Board 
of Tax Appeals. 
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Scope of Statute of Limitations to be Deter- 
mined by Supreme Court 


N internal revenue issue of importance to tax- 

payers, involving the question of whether the five 

year limitation of the Revenue Act of 1921 applies to 

collection of taxes by warrants of distraint or solely 

to judicial proceedings, will be presented soon to the 
Supreme Court of the United States for a decision. 


Three cases arising in New York, namely, Bowers, 
Collector, v. New York & Albany Lighterage Co., 
Bowers v. Seaman, and Bowers v. Filler, are consoli- 
dated as involving the same question, namely, whether 
the five year limitation of subdivision (d) of Section 
250 of the Revenue Act of 1921, within which a “suit 
or proceedings” for the collection of taxes must be 
begun, applies to collection of taxes by warrants of dis- 
traint or applies solely to judicial proceedings. 


The contention of the Government is that the five 
year limitation applies only to judicial proceedings and 
that collection by assessment and distraint is not barred 
if the assessment by distraint, as in these several cases, 
was made within the five years allowed for the making 
of assessments under the section of the statute in ques- 
tion. 


There are now outstanding in various parts of the 
United States a large number of assessments of taxes 
made within the statutory period of five years, payment 
of which has been refused and upon which collectors 
of internal revenue are seeking to enforce collection by 
warrants of distraint. 


Suits are also pending to recover taxes so collected in 
various districts, and claims for refund of taxes so 
collected are pending in the Treasury Department, all 
of which conditions make it desirable that a final con- 
sideration and determination of the matter be had in 
the higher court. 


Taxes Paid to a Foreign Government by 
Foreign Corporations Deductible 


FOREIGN corporation may deduct taxes paid to 

a foreign government by the home office on income 
from sources within the United States, according to 
Solicitor’s Memorandum 5363. 


The entire income tax paid by a British corporation 
to the British Government for a given year on its gains 
and profits may or may not be borne by the corpora- 
tion. The tax which it bears is the tax directly assessed 
against it on its gains and profits plus any tax withheld 
from income received by the corporation during the 
year, less (a) the tax deducted and retained on annual 
charges on profits reported for tax and (b) the tax on 
the profits distributed as dividends. The tax deducted 
from profits distributed as dividends is a tax against 
the shareholder. The tax deducted from interest pay- 
ments or annual charges is a tax against the recipient 
of the interest or other annual payments. The tax on 
the profits which are retained by the corporation is a 
tax against the corporation. The entire corporation 
profits tax is a tax against the corporation. That portion 
of the British income and profits taxes actually borne by 
a British corporation which is allocable to income from 
sources within the United States may be deducted from 





June, 1926 


gross income in accordance with the provisions of sec- 
tion 234 (a) (3) and section 234 (b) of the Revenue 
Acts of 1921 and 1924. The portion allocable is de- 
termined in accordance with Article 325, Regulations 
62, and Article 32, Regulations 65. Sol. Mem. 3040, 
sustained. 


New Jersey Relieves Non-Resident Estates from 
Death Tax on Corporation Stock 


rT HE New Jersey legislature has passed a law which 

eliminates application of the state inheritance tax 
to stock of New Jersey corporations held by non- 
resident decedents who die after July 1, 1926. Provi- 
sion is made that no waiver will be required to transfer 
stock of New Jersey corporations “standing in the name 
of or belonging to a non-resident decedent who dies 
after July 1, 1926,” nor shall it be necessary to give 
— to the State Comptroller of such intended trans- 
er. 


Delaware never has exacted a tax on estates of non- 
resident decedents owning stock in a Delaware cor- 
poration. Florida is bidding for incorporations by 
exacting no inheritance tax whatever. New Jersey 
corporations have been handicapped in the market by 
the knowledge among investors that inheritance taxes 
followed such stock wherever it is held. The new law 
removes this disadvantage. 


Depreciation of Realty Bought on Deferred 
Payment Plan Under Executory Contract 


HE purchaser of real estate under an executory 

contract of sale on the deferred-payment plan is 
entitled under the Act of 1926 to an allowance for de- 
preciation from the time possession and the burdens and 
benefits of ownership are transferred to him, even 
though he may have under the laws of a particular 
state no legal or equitable title to the property until 
performance on his part. The allowance, however, be- 
gins when the legal title passes if this is prior to the 
acquisition of the possession and the burdens and bene- 
fits of ownership—I. T. 2275. 

The Department in announcing this ruling states that 
it has consistently held that no realization of gain or 
loss arises from a mere contract to sell real estate in 
the future, and in such cases as sale occurs at the time 
deed passes or possession and the benefits of ownership 
are from a practical standpoint transferred to the buyer, 
whichever occurs first. 


The same rule is followed for depreciation purposes 
where real estate is purchased under a forfeitable exec- 
utory contract of purchase. (S. M. 1723, C. B. III-1, 
163.) In such cases the vendee is entitled to a reason- 
able allowance for depreciation, with respect to the 
property involved, from the time possession and the 
burdens and benefits of ownership are transferred to 
him, or when the deed passes, whichever occurs first. 
To hold that a sale occurs when the vendee takes pos- 
session and assumes the burdens of ownership is a 
recognition that, for income tax purposes, the vendee 
has an interest in the property which will form a basis 
for an allowance for depreciation. 
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N VIEW of the prospect that the relation between 

Treasury receipts and expenditures will not make a 
further tax reduction feasible for a number of years, it is 
probable that greater attention meanwhile will be given to 
simplification of the income tax laws. 


Opinions among those who are acquainted with the 
difficulties of the Government in administration of the 
income tax vary as to the degree to which the laws can be 
simplified without excessive sacrifice of revenue and in- 
equalities in assessment. 


The complexities of business, the devious sources from 
which income is obtained, the legerdemain which can be, 
and frequently is, utilized in computing profits and losses, 
and the readiness with which advantage is taken of loopholes 
in the law, are regarded as precluding the probability of any 
material changes in the statute or regulations. 

There are few who do not recognize that unless there 
should be a reversion to primitive economic conditions, any 
system of taxation based upon net profits or gains must 
be complex in order to be effective, but that acknowledg- 
ment does not necessarily carry with it the implication that 
the meaning of the statute and regulations in many places 
cannot be made clearer, or that the laws and regulations 
cannot be so compiled as to make it easier for the taxpayer 
to determine the legal requirements. 


Just what can be done to meet the demand for more 
simple income tax laws will be a problem for the Joint 
Commission on Taxation, created by the Revenue Act of 
1926. This commission is to be composed of five members 
of the Senate Committee on Finance and five members of 
the Ways and Means Committee. It is quite likely that 
the committee will not lack for grievances from various 
classes of taxpayers, and probably will receive many con- 
structive suggestions. 


In the April number of the National Tax Association 
Bulletin, Mr. George E. Holmes, of Washington, in an 
article emphasizing the need for simplification, enumerates 
seven major defects in the income tax laws, as follows: 


“1. The necessity for valuing the assets of the taxpayer 
(a) for depreciation, depletion, obsolescence and sale, and 
(b) in the case of exchanges, gifts, incorporations, mergers 
and reorganizations. Much can be done to reduce the ne- 
cessity for determinations of value. At present, the valua- 
tion of assets is a difficult and tedious process in too many 
cases. 

“2. The time element of profits. We spend too much 
effort now in argument over the exact time when a profit 
accrues. The importance of time could be reduced: without 
seriously affecting the revenue. 

“3. The taxation of earned income. The present calcula- 
tion is complicated and its benefit to taxpayers is relatively 
slight. 


“4. The relation between stockholder and corporation is 


artificial and arbitrary. A more rational adjustment of 


taxes between the two is possible. Section 220 could be 
made to operate more effectively, gently and reasonably than 
it now does. 


“5. The application of the surtaxes to extraordinary profits 
could be made more rational. 


“6. A graduated normal tax and a graduated surtax could 
be abolished for one graduated tax. 
“7. Periods of limitation within which taxes must be as- 
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sessed and refunds claimed can be made more definite. The 


calculation of interest can be simplified.” 








Some of these defects seem to be such as can be remedied 
without material loss of revenue to the Government. 4 

The rules to be formulated governing appeals from deci- 
sions of the Board of Tax Appeals to the Circuit Court of 
Appeals or the Court of Appeals of the District of Columbia, 
as provided by Section 1001, of the Revenue Act of 1926, 
are awaited with interest. The decisions of these courts 
are final, except that they are subject to review by the 
Supreme Court of the United States upon certiorari, in the 
manner provided by Section 240, of the Judicial Code, as 
amended. 

The Circuit Court of Appeals and the Court of Appeals 
of the District of Columbia are authorized by the statute 
to adopt rules for the filing of petitions, the preparation of 
the records for review, andthe conduct of proceedings upon 
such review. Until.the adoption of such rules, the rules of 
the courts relating to appellate proceedings upon a writ of 
error govern. 

Petition for review of a decision of the Board of Tax 
Appeals must be filed within six months after the decision 
is rendered. The Circuit Court of Appeals, the Court of 
Appeals of the District of Columbia, and the Supreme Court 
‘are given power to impose damages in any case where the 
‘decision of the Board is affirmed and it appears that the 
petition was filed merely for delay. The statutory rules 
governing appeals from decisions of the Board are stated 
in Sections 1001, 1002, 1003, 1004 and 1005, of the Revenue 
Act of 1926. 








The date of issue of the regulations in interpretation of 
ithe income tax provisions of the Revenue Act of 1926 had 
not at this writing been announced. It was expected that it 
would be June 15 or later before the publication is released 
to the public. While the time required for completion of 
the Treasury interpretation of the new laws has seemed 
unusually long, reference to the date of issue of Regulations 
65 shows that they were not available until four months after 
the enactment of the Revenue Act of 1924. 


The allegation that France has not taken its dire fiscal 
situation seriously enough to impose taxes commensurate 
with those levied in other countries suffering from the 
World War catastrophe was pronounced untrue at the 
ithirteenth annual meeting of the American Academy of 
'Political.and Social Science, recently held at. Philadelphia. 
‘Dr. Harold .G. Moulton, Director of the Institute of Eco- 
‘nomcs at Washington, declared it was a myth to say that 
| France has: not taxed herself heavily. Professor Frederick 
'G. Hoffherr, of Columbia University, expressed the opinion 
ithat in proportion to income the French tax themselves three 
itimes as heavily as do the Americans. To the charge that 
'excessive expenditures have been made in the maintenance 
‘of a huge army, he declared that France maintains an army 
of only 640,000 men, as compared with 820,000 before the 
World War. 


It is expected that on behalf of the State of Florida an 
action will soon be brought to test the constitutionality of 
the estate tax provisions of the Revenue Act of 1926, which 
are characterized by Frank B. Shutts, publisher of the 
Miami Herald and member of the law firm of Shutts & 
Bowen, Miami, as the “Crime Against Florida.” One of 
the contentions will be that the Federal estate tax violates 
the provision of the Constitution of the United States that 
all Federal taxes shall be laid uniformly throughout the 
United States in that it discriminates against the people of 
Florida. 


Comment on future tax reduction points to the next 
organized campaign as having for its objective a reduction 
of the rate on corporation earnings. The fiscal situation, 
however, does not give promise of early realization of re- 
sults. Though a surplus of approximately $200,000,000 is 
expected for the fiscal year ending June 30, 1926, the fiscal 
outlook for the coming year is less promising and no en- 
couragement has been given by the Administration to hope 
for further tax reduction next year. 
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Internal Revenue receipts for the ten months’ period from 
July 1, 1925, to April 30, 1926, amounted to $2,225,679,822, 
compared with $2,035,486,362 from July 1, 1924, to April 30, 
1925, an increase of $190,193,460; income tax collections 
from July 1, 1925, to April 30, 1926, $1,474,706,652, com- 
pared with $1,343,813,485, an increase of $130,893,167; mis- 
cellaneous taxes for the period ended April 30, 1926, 
$750,973,170, compared with $691,672,876 for the similar 
period beginning July 1, 1924, and ended April 30, 1925, an 
increase of $59,300,293. Collections for the month of April, 
1926; amounted to $112,809,642 against $106,504,211 for 
April, 1925, an increase of $6,305,431. Income tax collections 
for April, 1926, totaled $54,670,335, compared with 
$43,966,906 for April, 1925, an increase of $10,703,429 and 
miscellaneous taxes for April, 1926, were $58,139,307 com- 
pared with $62,537,305 for April, 1925, a decrease of 
$4,397,977. 


Income Tax Claims Against Transferred Assets 
(Continued from page 200) 


never been enforced without a judicial determination. 
Heretofore, determinations of the Commissioner and 
of the Board have been confined to issues between the 
taxpayer and the Government; in this new class of 
cases their determinations will often affect the interests 
of numerous other persons. In many of the cases other 
parties would have an interest such as would entitle 
them to intervene in a court. Questions as to liens and 
priorities will be frequent; title to property will often 
be the essence of the controversy—all matters of a 
character peculiarly fit for the jurisdiction of a local 
tribunal, which can better apply and deal with such 
local statutes and records as may have a bearing. 


Another difficulty which suggests itself is the Board’s 
want of equity powers. If plans now apparently in 
mind by some of the Bureau officials are carried out, 
in those where there are a number of distributees the 
Bureau will often send 60-day notices only to one or 
more who appear to be the most available and the most 
likely to pay, leaving such persons to recover contribu- 
tions from their co-distributees as best they can. Quite 
recently the Bureau issued 60-day notices to two trans- 
ferees proposing to assess each of them with the full 
amount of the transferor’s tax, although proceeds had 
been distributed to other parties who had contracted 
to assume the liabilities of the transferor. In other 
words the Bureau is attempting to establish a claim 
on equitable grounds in preference to its right at law 
on the contract. This plan of procedure does not seem 
to accord with principles of equity. One of the grounds 
for equitable relief would be that the creditor has ex- 
hausted his legal remedies. In the Updike case (supra) 
the court said: “All the stockholders must be made 
parties defendant.” This, it seems, is the general rule 
of equity in the enforcement of such liability by means 
of a creditor’s bill. Since the creditor seeks equity, in 
order to do equity, all persons liable should be brought 
in and made to answer, and not some of them only 
(Elkhart National Bank v. Northwestern Guaranty 
Loan Co., 37 Fed. 252; Bailey v. Tillinghast, 99 Fed. 
801; Brown v. Allebach, 156 Fed. 697; Clark v. 
Knowles, 187 Mass. 35, 72 N. E. 352). Therefore, if it 
is for the Board to apply equitable principles, must 
it not be given equity jurisdiction and powers? 

Objections to the Board’s jurisdiction might be an- 
swered partly by saying that this new class of cases is 
not withdrawn from the judiciary because the Board’s 
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decisions are subject to review in court on appeal. 
But this is not a complete answer. If Congress had 
defined the liability of the transferee, the Commissioner 
and the Board would both have jurisdiction. Since it 
failed to do so no effective change has been made 
in the old rules under which such determinations were 
a judicial function, usually on the equity side of the 
court. 

It is possible that some of the objections to the 
Board’s jurisdiction over this new class of cases will 
be seriously urged by some litigant in the near fu- 
ture. If, as appears to be the case, Congress has placed 
upon the Board a new and important duty without 
granting to it all the powers necessary properly to 
perform that duty, the oversight should be corrected. 
This might be done by transferring the Board to the 
judicial branch of the Government. But whether or 
not the Board should ever be made a court, Section 
280 would still be objectionable. There are good rea- 


sons why these cases should be left to the district 
courts. 


Tax Benefits from Segregation of Surplus 
(Continued from page 205) 


from which the surplus has been derived, evidence 
of the true distribution of earnings is disclosed. 
Such evidence would be invaluable should the Com- 
missioner at any time attempt to apply the pro- 
visions of Section 220 to a corporation which has 
a large balance in surplus account arising from a 
combination of all the possible sources. 


Again, under the present provisions of Section 


220, a penalty is imposed on corporations which 


retain earnings in excess of their reasonable re- 
quirements, although provision is now made where- 
by the stockholders may return their entire dis- 
tributive shares, whether distributed or not, for 
taxation purposes and by this means the corpora- 
tion would avoid the penalty incurred by non- 
distributions. It does not appear to be probable 
that this relief will be availed of to any great extent 
for should the corporation never distribute these 
earnings by reason of deficits at some future date, 
or final liquidation which results in liquidating 
losses, then, the stockholder may have paid tax on 
income which he has not received and will never 
receive. 


Court Decisions 


Basis for Computing Taxable Gain—On the sale of 
executors of stock acquired by a decedent prior to March 1, 
1913, there is no taxable gain when the proceeds exceed the 
appfaised value on decedent’s death, but are less than cost 
or 1913 value. The Court adopted the rule: “The gains 
received by a trustee under a will by the profitable sale of 
capital assets purchased by the testator in his lifetime are 
measured in precisely the same way they would have been 
measured if the latter had lived and made the sale himself.” 


Court of Claims of the United States in McKinney et al., 
Executors, v. The United States. 

The tax payable on a sale of mines, oil or gas wells, or 
any interest therein, where the principal value of the prop- 
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|S peepee men everywhere will welcome this book 
that places emphasis upon the system problems 
of the average business concern and explains spe- 
cifically how to devise, install, and operate an effec- 
tive accounting system from beginning to end. It 
offers not only a complete explanation of the the- 
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calls your attention to internal check factors for 
purchases, returns, sales or sales returns, and all 
other internal operations. 


Just the Accounting Records 
Your Own Business Requires 
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erty has been demononstrated by prospecting, or exploita- 
tion or dis¢éVéry work done by the taxpayer, is properly 
calculated if figured according to the method prescribed by 
Article 13 of Regulations 45, which provides as follows: 
“To determine the application of this provision to a par- 
ticular case, the taxpayer should first compute the surtax 
in the ordinary way upon his net income, including his net 
income from any such sale. The portion of the surtax 
indicated by the ratio which the taxpayer’s net income from 
the sale of the property, or his interest therein computed 
as prescribed in Article 715, bears to his total net income, 
is the portion of the’ surtax attributable to such sale, and, 
if it exceeds 20 per cent of the selling price of the property 
or interest, such portion of the surtax shall be reduced to 
that amount.”—District Court, N. D. of Texas, in Fowler v. 
United States. 

Bad Debts.—A corporation may not deduct as a bad debt 
or a loss an indebtedness from its sole owner, though he is 
insolvent, where the account has been carried as an account 
receivable and has not been charged off as a bad debt until 
subsequent to the year in which deduction is sought.—Court 
of Claims of the United States in Silvertown Motor Co. 
(Inc.) v. United States. 

Depletion of Leaseholds.—A lessee is entitled, under the 
1916 Act as amended by the 1917 Act, to an allowance for 
the exhaustion of a lease used in a trade or business, based 
on the March 1, 1913, value, if acquired prior thereto.— 
Circuit Court of Appeals, Sixth Circuit, in Kaufman-Straus 
Company v. Lucas, Coll. 

Estate Taxes.—Provision for the assessment and collec- 
tion of estate taxes, liability for which had accrued under 
the Act of 1916, was retained by the Acts of 1918 and 1921. 

Suit for additional estate taxes may be maintained and a 
personal judgment therefor had against the executors, and 
all the net estate upon which a lien exists may be levied 
upon and sold to satisfy the judgment, without a precedent 
assessment.—Circuit Court of Appeals, First Circuit, in 
United States v. James C. Ayer et al., Executors. 
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A beneficiary of a trust estate, claiming. taxes were unlaw- 
fully assessed against the estate, may not restrain the pay- 
ment of the tax by the trustees—United States Supreme 
Court in Peacock v. Reinecke. 

Income Tax Fraud.—In the case of William F. Cooper 
and Austin A. Cooper v. United States, which involved a 
charge of conspiracy to defraud the United States of in- 
come and excess profits taxes, the Circuit Court of Appeals, 
Eighth Circuit, decided as follows with reference to speci- 
fications presented by the appellants: (1) In a trial for 
conspiracy in connection with a false corporation return, 
no search and seizure or compelling defendant to testify 
against himself, in violation of the Fourth and Fifth amend- 
ments, is shown by the use of records, access to which had 
been allowed; (2) The overt act of subscribing and swearing 
to returns is proven where the notary testifies he recognized 
the signatures and executed the jurats in accordance with 
custom, the papers being left on his desk for that purpose; 
(3) The overt act of filing is proven by evidence that the 
returns were signed by the principal officers, were such as 
were required by law and were filed with the proper official, 
and question of knowledge of contents is properly sub- 
mitted to the jury where defendants were the sole owners 
in entire charge of the business and had the duty of making 
these returns; (4) In a trial for conspiracy as to false 
corporate returns, books of the corporation are admissible 
where the individuals charged are officers, and books are 
properly authenticated which were submitted to verify the 
returns; (5) Where property burned is deducted from the 
inventory, the insurance received stands in its place and 
should be returned in determining excess profits; (6) In a 
criminal action for conspiracy, evidence that compensation 
for cancelled government contracts, received in 1919 before 
the return for 1918 was filed, and included with the income 
for 1918, is not conclusive as to the belief and intent of 
the defendants, in view of the regulations in force. 

Income, Taxable——Where notes payable in German 
marks, or the gold equivalent, given for money borrowed, 
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were paid with but a fraction of the money borrowed, be- 
cause of depreciation, there was not taxable income, and 
the money borrowed having been lost, the mere diminution 
of such loss did not constitute income.—Supreme Court of 
the United States in Frank K. Bowers, Collector, v. Kerbaugh- 
Empire Company. . 

Indictment.—(1) Indictment may join counts charging 
two individuals with making a false return and charging 
one with commiting perjury in swearing to the return, as 
both grow out of the same transaction and the falseness of 
both is provable by the same evidence. 

(2) There is no error in denying petition of accused for 
suppression of evidence and return of records, possession 
being denied, the records not having been offered in evi- 
dence and the bill of exceptions failing to show the trial 
was affected in any way thereby. 

(3) Several indictments may be tried together when con- 
solidation will not prejudice accused, and under Sec. 1024 
R. S. consolidation may be had when the indictments charge 
the same class of crimes, verdict and judgment being ren- 
dered as to each indictment. 

(4) By voluntarily submitting their records to examina- 
tion, accused waived the right to object to evidence of the 
contents. 

(5) Error claimed because of admission of records of 
their parties is not shown when there is no objection to a 
specific ruling of the trial court and the purport of the evi- 
dence is not shown.—Circuit Court of Appeals, Ninth Dis- 
trict in Bert M. Morris and A. L. Jones v. United States. 





Indictment sufficiently charges an offense which charges 
attempt “to defeat and evade income taxes” imposed by the 
Revenue Act of 1917.—Dist. Court, W. D. La. in United 
States of America v. Kirby Smith. 

The Court further held in the decision (1) that the of- 
fense of attempting to evade tax under the 1917 Act is 
barred by limitation of two years, but as absence from the 
district tolls the statute, evidence is admissible thereof, and 
the period was extended to three years by the Revenue Act 
of 1921, and (2) that where evading or attempting to evade 
the tax is the gravamen of the charge, it is immaterial that 
the return filed is an amended return. 

Insurance Companies, Taxation of.—1. Section II, G (a) 
and (b), of the 1913 Act, for the non-inclusion in gross 
income of the portion of premiums received by life insur- 
ance companies paid back or credited to individual policy 
holders does not authorize the exclusion of dividends paid 
or credited to a class, payment to be made to survivors 
thereof whose policies are in force at the end of their 
policy periods. 

2. A reserve fund set up because of a premium at which 
bonds were purchased may not be deducted as a “loss actu- 
ally sustained during the year” as the result cannot be 
known until the bonds are sold or paid. 

3. Amount of premium liability waived on insured’s dis- 
ability may not be deducted as an addition required by law 
to reserve funds when the state treated it as a liability and 
not as a general reserve, in the absence of evidence to the 
contrary. 

4. A special fund required to be set aside by the Superin- 
tendent of Insurance to meet losses on deaths unreported is 
not deductible as a reserve fund required by law. 

A fund set aside to pay annuities to former soliciting 
agents of an insurance company, not constituting a reserve 
to meet maturing policies is not deductible as a reserve. — 
Supreme Court of the United States in New York Life 
Insurance Company v. Edwards, Collector. 

Invested Capital—Consolidated invested capital, under 
Section 207, Revenue Act of 1917, may include the par 
value of the parent corporation’s capital stock issued in 
payment for tangible property consisting of stock of another 
corporation, the value of which equals said par value.— 
Court of Claims of the United States in United Cigar Stores 
of America v. United States. 

Invested capital, as a basis for the excess profits tax, is 
limited to actual contributions for stock and actual acces- 
sions in the way of surplus, all valuations being made at 
the time of acquisition and not being influenced by later 
fluctuations.—District Court of Kansas, First Division, in 
Lee Hardware Company, a Corporation, v. United States. 
Loss of Records.—Unexplained loss of corporate records 
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carries strong presumption that they are against interest, 
and the books of the corporation’s bank may be consulted 
under certain circumstances.—Dist. Court, Dist. of Minn. in 
Samuel Rosen and Morris Rosen v. The United States of 
America. 

Refunds.—Refund of 1918 taxes must be claimed within 
four years of payment. The fact that no basis for a claim 
existed until nearly five years after the payment of the tax 
was held not to extend the expiration of the statutory 
period.—Court of Claims of the United States in George M. 
Hayner v. The United States. 

Statute of Limitations.—An indictment for perjury under 
Sec. 125, Criminal Code, not a revenue law, must be brought 
within three years, although it alleges, in accordance with 
Sec. 1044 R. S., that the offense was committed for the pur- 
pose of defrauding the United States, that not being an 
element of the crime charged.—Supreme Court of the 
United States in United States v. Solomon Noveck. 


Significant Decisions of the Board of 


Tax Appeals 





Accrual of Estimated Losses.—In 1922 the peti- 
tioner, which kept its books on an accrual basis, entered 
as closing entry of 1921 (books were not closed until 
March 1922) an amount to cover an anticipated loss 
in a damage suit for breach of contract begun in 1921. 
Actual payment was not made until March, 1922. The 
Board held the amount was not deductible for 1921. 

The opinion (Sternhagen) says in part: “This peti- 
tioner did not admit its liability, and although it made 
an offer in settlement out of all proportion to the ven- 
dor’s demand and very materially less than the amount 
ultimately paid, did not enter any amount upon its 
books within the tax year. So far as we know, there 
may have been no liability within the tax year, and 
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certainly there was no act of recognition by the peti- 
tioner of such a liability. The employment of counsel 
and a nominal offer of settlement is too frequently the 
price of peace for this Board to regard it as a significant 
recognition of liability accrued.”"—Appeal of New 
Process Cork Co. 

Amortization Allowances.—A taxpayer is not al- 
lowed amortization of war facilities where it appears 
the facilities still have a useful though diminished value 
and there is insufficient evidence to enable the Board 
to determine to what extent their useful value was im- 
paired, or the actual or estimated cost of replacing them 
under normal post-war conditions.—Appeal of Green- 
ville Coal Co. 

Bad Debts, Deduction in Part—Under the Reve- 
nue Act of 1921 a corporate taxpayer is entitled “when 
satisfied that a debt is recoverable only in part,” to 
charge off the part not recoverable—Appeal of Eagle 
Shoe Manufacturing Co., Inc. 

Gains from Sales——Amounts received from the sale 
of assets, the cost of which have been either charged to 
expense or fully recovered by depreciation, are in- 
come.—A ppeal of Gardner Printing Co. 

Invested Capital—A corporation issued stock to 
an individual at par, fully paid and non-assessable, in 
part as bonus for purchase of preferred stock, and in 
part in consideration of good will and patronage which 
such individual brought to business and of services 
rendered in promoting and financing the corporation. 
Held, that the stock was not issued solely for good will 
and that evidence of sales to customers procured by 
such individuals was insufficient to establish that good 
will had any cash value. 

Amounts paid to an individual for his influence in 
bringing about the dissolution of a receivership of a 
corporation with which taxpayer desired to enter into a 
contract, and to one of the receivers for consenting to 
the dissolution, may not be included in invested capital, 
since they were not expended for any asset used in the 
business and were not proper capital expenditures.— 
Appeal of Cleveland Western Coal Co. 

Jurisdiction of the Board.—Under Section 279 of 
the Revenue Act of 1924, the Board is without jurisdic- 
tion to hear and determine an appeal from a jeopardy 
assessment prior to the rejection of a claim for abate- 
ment.—A ppeal of National Tank & Export Co. 


The taxpayer was notified of an assessment under 
Section 274 (d) of the Revenue Act of 1924, filed a 
claim for abatement and the Commissioner notified the 
taxpayer, “your claim for abatement * * * will be 
rejected,” after which the taxpayer carried on negotia- 
tions with the Commissioner, and more than sixty days 
after the letter rejecting the claim for abatement the 
Commissioner reaffirmed his determination, all of the 
above transpiring after June 2, 1924. Held, that the 
Board has no jurisdiction of an appeal from the last 
letter received from the Commissioner filed more than 
sixty days after the letter notifying the taxpayer of the 
rejection of its claim— Appeal of Louisville Seed Co. 

Loss, Deductible.—The difference between the cost 
of Liberty bonds to a partnership and the par value of 
capital stock of a corporation received in exchange for 
the bonds in 1920 held to be a loss deductible by the 


partners in 1920.—Appeals of Charles T. Plunkett, 
W. C. Plunkett et al. 
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A liability to respond in damages for breach of con- 
tract occurring in 1920 which taxpayer does not admit 
to the injured party and does not accrue on its books 
is not a proper deduction for the taxable year in which 
the breach occurred.—Appeal of Bump Confectionery 
Company. 

Partnership Income.—An individual keeping his 
books upon a calendar year basis and being a member 
of a partnership keeping its books upon a fiscal year 
basis is required, under the provisions of Section 
218 (a) of the Revenue Act of 1918, to report as tax- 
able income his proportion of the net profits of the 
partnership for its entire accounting period ending 
within his calendar year, notwithstanding a portion of 
such profits was received by him during the first six 
months of the partnership’s accounting period falling 
within his preceding calendar year—Appeal of J. H. 
Goadby Mills, Franklin Thompson et al. 





A loss sustained in 1920 by a partnership is deduct- 
ible by the individual partners in proportion to their 
interest therein and serves to reduce each partner’s 
capital investment in the partnership. When an inter- 
est in a partnership is sold for cash and notes and the 
notes have no readily realizable market value, the cash 
should be used to reduce the basis, and no taxable 
income arises until the capital is first recovered.—A ppeal 
of Anton Meyer. 

Personal Service Classification.—Where income is 
derived in part from trading as a principal and in part 
from contracts with coal producers, involving the use of 
capital in financing such producers and marketing their 
coal, and three stockholders collectively holding a sub- 
stantial amount of stock devote none of their time to 
the business, and other stockholders devote only a part 
of their time thereto, personal service classification will 
be denied. 

Where a corporation has a large amount of capital 
stock fully paid in and, through credit extended to it, 
is enabled to own large business facilities, finance cus- 
tomers and maintain large inventories, and derives its 
entire income from trading as a principal, personal 
service classification will be denied— Appeal of Cleve- 
land & Western Coal Co. 

Special Assessment.—The fact that taxpayer con- 
siders its tax too high and that taxes of other corpora- 
tions are lower than that proposed against taxpayer is 
insufficient to prove that exceptional hardship had been 
worked or that a gross disproportion exists owing to 
abnormal conditions. 
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Efficient operation of a business resulting in a greater 
than average rate of turn-over of capital does not pro- 
duce abnormality warranting special assessment.—Ap- 
peal of Cleveland & Western Coal Co. 





The amount of the reduction in excess profits tax 
liability for 1918, resulting from the computation of the 
tax under Section 328 of the Revenue Act of 1918 
(governing special assessment) is not a credit against 
the tax redetermined for 1918 after the deduction from 
the net income of a net loss sustained for the year 
1919.—A ppeal of Bell & Company and Hollings-Smith 
Company. 

Statute of Limitations.—A consolidated return for 
two or more corporations, made in accordance with 
Sections 239 and 240 (a) of the Revenue Act of 1918, 
is the return required by law of each of the corporations 
whose net income and deductions are included therein. 
The period of limitation provided by Section 277 (a) 
(2) of the Revenue Act of 1924 began to run on the 
day following the date of the filing of such consolidated 
return.—A ppeal of National Tank & Export Company. 

Trusts, Taxation of.—Taxpayers are life tenants 
under a trust which includes depreciable assets. The 
trustee in returning the net income of the trust deducted 
and was allowed the deduction of an allowance for. 
exhaustion, wear and tear. Distributions to the benefi- 
ciaries of life interests were made irrespective of such 
allowances, and the Commissioner in auditing the re- 
turns of the beneficiaries did not permit the said allow- 
ance for depreciation to be divided amongst them: 
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Held, that under Section 219 of the Revenue Act of 
1918, life beneficiaries are not entitled to allowances 
which relate to capital transactions and the corpus of 
the estate. Article 437, Regulations 45, as amended by 


T. D. 2987 approved.—Appeal of Louise P. V. Whit- 
comb, et al. 


Bureau of Internal Revenue Rulings 


Taxes, Accrual of.—A taxpayer on the accrual basis 
should accrue the income taxes which he will be re- 
quired to pay on the income accruing during the year, 
and in computing his net income for such year he is 
entitled to deduct the state income tax which has 
accrued on such income. Applicable to Revenue Acts 
of 1918, 1921, and 1924. S. M. 4499A-V-17-2722. 


Insurance Premiums.—Premiums on policies of in- 
surance paid by a corporation in equal amounts on the 
lives of three individuals who owned in equal propor- 
tions all of the stock and who composed its board of 
directors, where the beneficiary under each policy is 
the wife of the insured, do not constitute an ordinary 


and necessary business expense.—I. T. 2279; V-17- 
2724. 


Carrying Charges.—Expenditures for advertising 
with respect to unproductive property can not -be capi- 
talized as carrying charges.—I. T. 2284; V-19-2738. 


Interest on Refunds.—Where an amount of tax was 
paid without protest and not pursuant to an additional 
assessment and the Bureau extends an invitation to the 
taxpayer to file a claim for refund-of taxes which have 
been determined as overpaid and the taxpayer files such 
a claim, a claim as contemplated by Section 1324 (a) 
has been filed and interest accrues on the amount of the 
refund from six months after the date of the filing of 
the claim.—S. M. 5359; V-19-2743. 


Taxes, Accrual of.—The Wisconsin income tax 
for the year 1924 accrued on the passage of the act in 
1925 repealing the provision of the Wisconsin income 
tax law allowing the personal property tax as an offset 
to the income tax and making the repeal applicable for 
the year 1924. The income tax for 1925 also accrued 
at the close of the taxable year 1925. I. T. 2281: 
V-18-2730. 


Transfers in Contemplation of Death 
(Continued from page 204) 


The examples mentioned by the court in its opinion, 
of persons well advanced in years but still active 
physically and mentally, show quite conclusively that it 
would be dangerous indeed, and result more often than 
otherwise in gross injustice, to attach any very great 
weight to the age of the donor as evidence of impending 
death. To hold that old age, so-called, is conclusive 
evidence of contemplation of death would be to exalt 
fiction above fact. 


It is entirely conceivable, and wholly consistent with 
the foregoing statement, that old age might prompt the 


(Continued on page 220) 
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LAW--for Business and the Bar 


Here is a Practical Spare-Time Legal Training Program 
for Busy Business and Professional Men 


- HE number of laws affecting business is 
increasing constantly. Consequently it is 
becoming the fashion today among the 
more alert type of business men to obtain 
a workable knowledge of funda- 
mental legal principles. 


For years the Blackstone Institute 
has been meeting this demand for 
spare-time law training from men 
in every kind of business and pro- 
fessional activity. More than 50,- 
000 have enrolled. Many have won sub- 
stantial increases in salary and promotion 
to important executive business positions. 
Hundreds of others have passed various state 
bar examinations and are today successful 
practicing attorneys. 


A typical case is that of Mr. Ronald F. 
North, of Stanley, Wisconsin, who being un- 
able to continue his studies at a resident law 
school, tried study in a lawyer’s office with 
no results, then’ two correspondence law 
courses to no avail, and finally turned to 
Blackstone training which brought him the 


success he coveted. 
But read in his own words the story of his ‘SUCCess as 
taken from a recent letter addressed to the Institute: 


Ronald F. North’s Own Story 


“Finding after a term in a resident law school 
that I would be unable to attend further, I con- 
tinued my study in a private law office reading the 
recognized text writers. After a short time this ap- 
pealed to me as an enormous waste of energy. I 
needed a logically laid out. course of study covering 
the field in a coherent manner suitable to the_pur- 
pose of a student.” 

“After trying two non-resident law courses it 
dawned upon me that the course I needed should 
include text books which would not be laughed at 
out of court should I attempt to cite from them in 
actual practice. The Blackstone Course with Mod- 
ern American Law was the only school which meas- 
ured up to this requirement, so I enrolled with you. 
The course greatly exceeded my expectations and 
guided me successfully through the Wisconsin Bar 
Examination.” 









The majority of those who subscribe for Blackstone 
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Blackstone Course because they know that any program 
. comprehensive enough to put students through the bar 
examinations is also thorough enough to cover business 
law subjects properly. 


Prepared by Leading Authorities 


The Blackstone Law Course is the product of 80 
of the most eminent legal authorities in the United 
States. Included in the list of contributors of text 
material are Justices Taft and Sutherland of the 
U. S. Supreme Court, the deans of eight leading 
resident law schools, university law professors, prom- 
inent lawyers, and state supreme court judges. 


Complete Law Library Furnished 


Accompanying the course is a big handsome, 25-volume 
library, Modern American Law, cited as “M. A. L.” by state 
supreme courts and by the United States District Court. This 
is recognition which has not been extended to any other non- 
resident law text. “M. A. L.” is furnished complete to the 
student at the time of enrollment and serves immediately as a 
reference work on the entire field of modern day law. 

The study of the text and case books which comprise the 
“M. A. L.” library is directed by means of attractive lesson 
material mailed at regular intervals. Elaborate consultation 
and grading service is rendered, and the LL.B. degree is con- 
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The tuition fee is moderate and covers the cost of all ma- 
terial and service. Liberal deferred payments are allowed 
and a Money-Back Guarantee is issued. 
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(Continued from page 218) 


making of a gift—not because the donor expected to 
u.< soon, but that he might rid himself to a great ex- 
tent of the burden of managing his business or estate. 
Thet is not at all unreasonable. Nor is it unreasonable 
to suppose that a man well advanced in years is some- 
times prompted to give in order that the natural ob- 
jects of his bounty may, during his life, receive and 
use and enjoy some part of his accumulated wealth. 
Surely such an act as that, without more, cannot be 
tortured into evidence of a belief in impending death. 


To paraphrase the language of the court in State v. 
Thompson, it is not reasonable to suppose that aged 
persons give away their property merely because of 
their age and because they feel that death is staring 
them in the face. The hypochondriac or the pessimist 
might have that feeling about it; but hypochondriacs 
and pessimists rarely attain to old age. 


What has been said about old age is equally true as 
to physical and mental condition, regardless of age. The 
condition of the donor at the time of the gift, however 
critical, is not only not controlling, but without signifi- 
cance unless he, himself, realized the danger he was in 
of impending death and acted upon that belief in the 
disposition of his property. 

If the donor was in fact mortally ill, but did not 
recognize the seriousness of his condition, and not rec- 
ognizing it had no apprehension of death therefrom, 
then expectation of death cannot be regarded as the 
actuating or impelling motive of the gift®. To state 

®Matter of Beyer (190 App. Div. (N. Y.) 802). 
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the matter in another way, a gift is one made in 
contemplation of death only when the fear of impend- 
ing death has taken so firm a hold on the donor’s mind 
as to constitute the inducement to give his property 
away. If the belief that death was impending is not the 
actuating motive, then the gift is not one in contempla- 
tion of death. 

Old age, coupled with a feeble state of health, is not 
enough to raise more than a rebuttable presumption 
that the donor contemplated death at the time of making 
the gift. Under any circumstances, the question must 
be decided on what the donor, himself, thought or be- 
lieved or apprehended as to the imminence of his 
death. The question can never be determined solely 
by what physicians or others thought of the probabil- 
ity of early death. In fact, it cannot be decided upon 
the certainty of the physician’s opinion that death was 
imminent at the time of the gift. The questions to be 
answered are: What actuated the donor? What was 
in his mind at the time? Did he think death was about 
to overtake him? And did he, in anticipation of that 
event, dispose of his property? 

Certain matters important to be considered in deter- 
mining what the donors had in mind or contemplated 
when making gifts are their business and personal 
activities, their habits of life, their modes of living, 
their interest in and preparation for the accomplish- 
ment of purposes and objects which would require 
their attention for a long time. The former general 


(Continued on page 224) 
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Sent on Approval 


“United States Board of Tax Appeals” 
Now Being Revised Under 1926 Law 


A new text on Procedure and 
Practice before this most impor- 
tant tribunal is now being re- 
vised under the 1926 Law. The 
PROCEDURE AND’ PRACTICE records show that repeated de- 
‘thse cisions of this Board have dis- 
UNITED STATES missed petitions of taxpayers, or 
BOARD OF TAX APPEALS have approved deficiencies of 
< tax found by the Commissioner, 
KixMiller & Bear because of the failure of appel- 
lants to comply with the require- 
ments of the Board. 
Frankly, and without fear. of 
boasting, we think we can say 
that this new book will take a 
place similar to that of our an- 
nual GUIDE and the .CONSOLI- 
DATED LAWS as a splendid 
achievement in a field of. broad 
interest. We think that this book 
is Just about what a work of this 
kind ought to be as to style, 
method, scope and thoroughness. 
We will forward a copy subject 
to your examination and ap- 
proval. 
EXAMINATION OFFER 
Commerce Clearing House, 
231 South La Salle St., 
Chicago, Illinois. 
Please send me a copy of your new book, when published, entitled “Proced- 
ure and Practice Before the United States Board of Tax Appeals.” I will 
examine and use this book for thirty days. If, at the end of this time, I decide 


to keep the book, I will send you $10 in full payment. I may return the book 
within thirty days and be under no further obligation. 


$10.00 Per Copy 
Finest Limp Leather Binding 
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The Third Annual Edition of the Office Equip- 
ment Catalogue, a cooperative catalogue sponsored 
by the National Association of Office Appliance 
Manufacturers, is ready now for distribution. It is 
much bigger, more complete and more attractive 
than preceding editions. It has more information, 
more sections, more new ideas—in fact, it is A 
Business Show on Your Desk—the standard refer- 
ence work of the industry. 


As before, two complete, cross-referenced direc- 
tories of office equipment and makers are included 
—one indexed by products and one by company 
name. A further index is furnished by division 
into such classifications as, ““Accounting Machines,” 
“Addressing Systems and Equipment,” “Time Re- 
cording Systems,” etc..—a total of 28 sections. 


The Catalogue sections are, in effect, a huge file 
of many individual catalogues, combined and ab- 
stracted, without exaggerated claims, generalities or 
“hair-line” technical statements. 


Each section presents brief, concise descriptions 
of various manufacturers’ products falling within 
that class. Each section is prefaced by an editorial 
introduction summarizing the types of equipment 
available and the advantages of each. The list of 
sections is comprehensive—even a section on busi- 
ness books and magazines 
is included. And scattered 
through the editorial and cat- 
alogue material are dozens 
of ideas for improving office 
methods that you can lift for 
your business. 
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Send Coupon Today 


for your Examination Copy 


of 
The Third Annual Edition 


Office Equipment 


Catalogue 


—Standard Reference Work 
on Office Equipment, 
Systems, and Supplies | 


Two Valuable Services Included FREE 


Every executive receiving the Catalogue is entitled to six 
free consultations with William Henry Leffingwell, nationally 
known. industrial engineer, office management specialist and 
president of the Leffingwell-Ream Company. These consul- 
tations, which are limited only by the scope of office prob- 
lems themselves, would cost many times the price of the 
Catalogue if secured in the usual way. 

As a second service, any further information desired. on 
any office equipment will be furnished in complete form, 
including individual catalogues of manufacturers, by the 
Office Equipment Catalogue organization. Executives are 
thus saved the bother of preliminary correspondence with 
many companies before narrowing their fields of inquiry to 
one or two sources. 


Fits Your Files — Fit for Your Desk 


The Catalogue is standard in size, as specified by the 
National Association of Purchasing Agents. It fits your file 
if you wish, though you will probably prefer to keep it on 
your desk—its beautiful two-toned flexible leatheroid cover 
and embossed bronze lettering entitle it to that place. 

Mail the coupon today for your copy. If an examination 
does not prove its value, return it within five days. 
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(Continued from page 221) 


practice of a decedent with respect to making gifts 


during his lifetime may also have an important bearing 
on the question. 


Burden of Proof 


Under the Federal estate tax law, the burden of 
proof is on the donee or the estate to show that gifts 
made within two years next preceding the date of the 
death of the donor were not made in contemplation of 
death.“ Under many of the state statutes, there is 
merely a presumption that gifts made within the statu- 
tory period were made in contemplation of death. The 


statute in Wisconsin fixed a period of six years and 
7In re Schlesinger’s Estate (199 N. W. 951), decided May, 1924. 
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classified gifts made within that period preceding death 
as taxable gifts. The statute provided that gifts so 
made “shall be construed to have been made in contem- 
plation of death.” The Supreme Court of Wisconsin. 
held that the classification was valid and that the intent 
of the statute was that gifts made within six years next 
preceding the death of the donor should be held con- 
clusively to be gifts in contemplation of death. But on 
March 1, 1926, the United States Supreme Court in 
Schlesinger et al., Executors v. Wisconsin and County 
of Milwaukee held the provision in violation of the 
Fourteenth Amendment of the Federal Constitution. 


(After the writing of the foregoing article, the United States Supreme 
Court held the Wisconsin statute to be in violation of the 14th Amend- 
ment to the Federal Constitution.—Editor.) 
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ASSOCIATED WITH 


E. H. BATSON, Attorney-at-Law 
1526 K Street, Northwest, Washington, D. C., on Tax Matters 
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TAXES 


HE purpose of this book is FIRST, to point out funda- ERE OR 

mental differences between methods of avoiding or aa 

reducing taxes which may safely be regarded as ef- 
fective and lawful, as distinguished from forbidden eva- 
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MINIMIZING 
TAXES 
SEARS 


VA 


By JOHN H. SEARS, of the New York City Bar 
Author Sears’ “Trust Estates,” “Trust Company Law,” Etc. 


YL 


SEND COUPON TODAY! 


sion, and SECOND, to furnish synopses of all tax sys- 
tems, State and Federal, showing requirements for 


Assessments, Returns, Rates, Exemptions, Deductions, 
Collections, Penalties, etc. 


Mr. John H. Sears, author of Sears’ “Trust Estates,” 
“Trust Company Law,” etc., has given legal advice on 
tax problems for years. His great accumulation of legal 
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The Old South Press, 
120 Broadway, New York, N. Y. | 


Please send, prepaid, “Sears on Minimiz- 


$8.00. 


came ame enews Semen information on this topic is now offered the 
“| profession in practical form, fully annotated. 


Large business concerns find it profitable to 
ing Taxes,” Buckram, for which I enclose | employ legal tax experts to put into effect tax 
saving methods, which, like devices for reduc- 
ing insurance premiums, put money in the 
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payer, and is now made possible through the 
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TAX SERVICE CABINET 
SPECIAL CONSTRUCTION—LOW PRICE 


You can now have a permanent, handy cabinet for your Tax Services and books on kindred subjects. Segre- 
gated—at YOUR elbow—easily kept in apple-pie order, and best of all, made to fit your personal requirements. 

This especially constructed cabinet is the result of a survey made among tax practitioners. These users of 
Tax Services are enthusiastic in welcoming a case designed for utility, efficiency and comfort. 

Hand made by skilled cabinet makers, of sturdy construction, hand rubbed and mahogany finished. 

Thirty-six inches high, it contains two shelves at just the right slant, each twenty-eight and one-half inches 
long which will house twenty volumes of Commerce Clearing House Services. 

So certain are we that you wish to own this cabinet that we are manufacturing a large quantity and now 

offer you the privilege of ordering them on approval. 


Just fill out the coupon and mail or attach to your letterhead and we will see that your cabinet goes for- 
ward at once. . 


$16.00 plus express charges. 
Cabinet Goes on Approvel 


Specialty Office Equipment Co. Mail Today 


26 Quincy Street ee eee eee 


Specialty Office Equipment Co., 6-26 
CHICAGO, ILLINOIS 26 Quincy Street, 


Chicago, Illinois. 
Please express the Service Cabinet to: 





HOME CABINET—TOO 


This is also a wonderful convenient piece of furni- 
ture for the Home. We will give $1 discount 
on each cabinet where more than one is ordered. 














Jt is understood that I have the privilege of examination for 
five days by which time I will remit $16.00, or hold cabinet 
subject to your instructions. 
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Shepard’s United States Cumulative 
Citation Service is 


Up To Date Every 45 Days 


Citations to the United States Supreme Court cases 
and statutes are included in a elaborate bound volume 


published in 1915 and two Bound Supplements pub- 
lished i in 1920 and 1925. 


These bound volumes are continued and kept up 
to date by Quarterly Cumulative Supplements pub- 


lished in red paper covers in January, Apnil, July and 
October of each year. 


The Quarterly Cumulative Supplements are kept 
up to date by advance sheets published in white covers 
between the publication of the Quarterly Supplements. 


Citations in the advance sheets are carried forward 
into the next issue of the : om, Supplements. Upon 
the receipt of each issue of the Quarterly Supplements 
the previous issue may be destroyed. 


The bound volumes, combined with the Quart- 
erly Cumulative Supplements and Intervening Advance 
Sheets furnish a citation service, so comprehensive in 
scope, so exhaustive in treatment and so frequent in 
publication as to meet every possible requirement. 

Order Form 


THE FRANK SHEPARD COMPANY 
76-88 Lafayette Street, NEW YORK 







J otan wee Vecteveecesd 192. 
Dear Sirs:- 
BEncloged is 666. evi Chae Tor’ B.2 si. ces Upon acceptance of 
this order, please send charges prevail, the publications checked below :— 
SHEPPARD'S UNITED STATES CITATIONS é3' OOS «os o.0.s,00,0 $30.00 
Quarterly Cumulative Supplements, including Classified Topical 
. 3 EN Ee ID oat o\sa:- ba) ao so ree duke 6 olarak intel Bc Glar ella ar ee Stace ea: nua aunt tes 12.00 
= Quarterly Intervening Advance SHOGES, DOF POR seo cccccccccvss 2.00 


"TOC ATO 200: GOME sec ciccesc e Quarterly ‘Cumulative Supplements 
and Intervening Advance Sheets z . annual subscription rates until 
otherwise ordered. 


See eee ee EEE HEE EEE HEHEHE HSE HEHEHE HH HEHH HEHEHE HEHEHE HEHEHE EEE 


If the subscriber is not wholly satisfied, the publications can be returned, 
charges collect, within thirty days after receipt, and the subscriber will 
receive a refund of the full amount paid. 
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Equitable Life Assurance 
Society 


A New Book FREE “The Man Behind the Business”’ 


” Our readers expressed such cordial appre- 

cf{n Institution is the ciation of our offer to give them help on 

Lengthened Shadow the tax questions and have used our 
service so extensively, that we have 
decided to offer a still more important 
service for their use. 





Taxes, of course, are largely relative to 
the success of a partnership or business 
corporation and also largely of a person- 
ally conducted business or profession. 
The success of such a business enterprise 
is dependent upon the personality of the 
man or officers behind it. The appraisal 
of these personal values to business are a 
far more important matter than the man 
and method of taxation. 





In order to help the reader get a deeper 
appreciation of the value of the personal 
element in business, we will mail upon 
request our booklet entitled ‘““The Man 
Behind The Business.” Every word of 
which is money to you if you will read it 
with careful understanding and a wish to 
appropriate its experiences to increasing 
~ your own dividends or income. 





The Equitable Life Assurance Society 


of United States 


Address all requests to 
Room 739 Peoples Gas Bldg. CHICAGO, ILL. 


Cer r in 


—— 
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Send for this Convention Booklet! 


In the heart of Cleveland’s business district, easily accessible from 
railroad, electric and steamship terminals, and nearest of all Cleveland 
hotels to the mammoth Cleveland Public Auditorium and Convention 
Hall, stands one of the country’s best known hotels—The Hollenden. 


At The Hollenden you can command 
every conceivable convenience and aid 
in planning and holding your next 
convention. Here, on one floor, eleven 
halls and parlors accommodate from 
twenty-five to one thousand persons are 
allotted without cost to gatherings mak- 
ing The Hollenden their headquarters. 
General sessions, individual conferences, 
banquets, balls, all can be staged with- 
out interfering with one another, and 
without so much as entering an elevator. 
Nationally famous accommodations — 


In Cleveland ~Its 


courteous, complete service — advice 
and aid supplied without extra cost by 
men who have planned and handled 
some of the nation’s largest gatherings 
—in a city noted for its wonderful cli- 
mate and hospitality,—all combined to 
make this a logical headquarters 
for your next convention. 


The complete story of The Hollenden 
and its facilities is presented in the 
booklet illustrated above. Mail 
your coupon today for your 

copy. 


THE HOLLENDEN 


Theo. DeWitt, Manager 
Superior Avenue at East Sixth St. 
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HEN a man’s shoulder is tapped by the frosty finger of 
Death, the executors and heirs quite often find the estate 
itself ice-bound. For the sake of security of principal and 
income, the decedent’s lifetime activities have purposely stressed 
the accumulation of stable assets, whose lack of fluidity has caused 
them to be commonly described as frozen. The process of making 


such “‘frozen”’ assets negotiable has become known as their /iguida- 
tion. 


Settling the estate, like the melting of ice, is often a lengthy 
procedure—since it inv ‘olves the ‘liquidation” of certain holdings 
before the desired distribution can be made to inheritors. But be- 
fore the claims of heirs, the law places the claims of creditors 
outstanding, whether these represent obligations incurred by the 


decedent in his lifetime or created by the government in the form 
of taxes at his death. 


These latter demands are too immediate and too insistent to 
await the gradual “thawing out” of the estate. They require 
liquid assets, in the absence of which, wasteful chunks of the bulk 


estate must be broken off to be melted into fluid cash, over the 
sacrificial flame of a forced sale. | 


Life insurance—ready cash at death, when the need for cash 
is immediate ; | iates the possibility of injury 
to the estate’s slowly iiaailile holdings, by supplementing the 
latter with an independent and immediate insurance estate that 
shall absorb the shocks to which the brittle main estate is normally 
subjected at the death of its builder. In the shelter of life insurance, 


the estate is thus allowed to “thaw out” gradually, as under the 
natural rays of the sun. 


R. Y. SANDERS, The Rockwood Company, CHICAGO, ILL. 


Representing 


THE TRAVELERS 


INSURANCE COMPANY 
HARTFORD, CONNECTICUT 





WOODSTOCK 
typewriters 


- 


The Two 
Best 


» Reasons 
: e ‘ 


Some men look at it this way: any machine that gets out 
more work for me pays its way in dollars and cents. And 
that is a sufficient and business reason for installing the 
Woodstock Electrite—a modern typewriter powered by 
electricity. But other men, aware of the value of finer repre- 
sentation in their correspondence, put Woodstock Electrite 
in their office because it does better work. Better work, and 
more of it! That’s the essence of the Woodstock Electrite 
story. If it appeals to you, send for the Woodstock booklet. 


Woodstock Typewriter Co., 213 W. Monroe Street, CHICAGO 
Branches in Principal Cities - Agents all over the World 





